TRILATERAL LITIGATION PROTOCOL

The following protocol isadopted for useindl lawsuitsbeing handled by the Office of the Attorney
General (OAG) onbehdf of another state agency (Agency) covered by Risk Management (RM), pursuant
to Chapter 284, Part |1, Florida Statutes. This protocol is adopted to improve communications and to
insure the best possible representation of the clients’ interest.

1) The OAG will assign an gppropriately quaified assstant attorney general (AAG) asthe specific
case may require. An AV rated lawyer should be assigned to any caseinvolving: aredistic exposure of
$1,000,000 or more; a challenge to any agency program; any sgnificant (non pro se) civil rights lawsuit
[since there is no financid cap to our exposure]; or, any statutory chalenge. Ancther lawvyer may be
assigned upon approva by the Assstant Deputy Attorney Generd.

2) The Agency will assgn an gppropriate non-lawyer agency representative (with factua or
program knowledge) and an agency attorney (with agency subject matter legal knowledge) to act as
litigation liaisons to assist the AAG with discovery, trid preparation and obtaining policy decisons, etc.
from the Agency.

3) RM will assgn an appropriae risk clams specidid.
4) The AAG shdl keep all case dockets current (i.e., docket everything within seven [7] days).

5) The AAG (within seven [7] days) shdl advise the Agency and RM of al sgnificant
developmentsinthe litigationand reply to dl requestsfor additiona information. Ataminimum, that advice
shdl incdlude copiesaf: dl pleadingsand amended pleadings (complaints, petitions, answersand affirmative
defenses, counterclams, cross dams); dl orders; substantive motions (motions to dismiss, motions for
summary judgment, pretrid stipulations, motions for new tria, judgment N.O.V ., etc.); expert reports,
notices of mediation, pretrid or tria; notices of gpped and briefs.

6) The AAG shdl coordinate a conference with RM and the Agency aminimum of 14 days (time
permitting) prior to any substantive hearing, mediation, pretria conference or tria to discusspolicy issues,
settlement, offers of judgment, strategy, law, facts, need for experts, etc.

7) The AAG shdl prepare timely RM case assessments and risk reports as directed by RM.

8) The AAG shdl consult with and obtain the prior approva of the Agency and RM prior to
retaining any expert or incurring any extraordinary expense (>$1,000).

9) Indl cases, the AAG ddl brief the Agency and RM on the status of the case not lessthan
every sx months. (Note: RM guiddines specify written progress reports every 45 days.)

10) Indl cases, the AAG shdll sdect a"second chair* AAG and pardegd at least 60 days prior
to the close of discovery and so advise RM and the Agency. Al trids shdl be conducted with a second



char and pardegd. In those exceptiona cases identified by ether the OAG, RM, or the Agency, the
"second chair" and pardega shdl be sdected prior to the filing of an answer. These exceptiona cases
[class actions, damages exceeding $1,000,000, outrageous or inflammatory facts (rape, severe abuse of
a child or an incompetent individud, etc.) cases affecting Agency mission, etc.] shal be more sringently
monitored by the OAG, RM and the Agency.

11) All requests for settlement authority shdl be made by the AAG in writing to RM and the
Agency with a minimum of 14 days notice. All gpprovas of settlement authority shdl dso be made in
writing by RM and the Agency to the AAG.

12) RM’s"Defense Counsd Assessment Report” must be submitted to the risk claims specidist
45 days prior to trid (see Attachment #1). Post-tria reports must be submitted to RM within 14 days of
the end of trid.

13) Therisk dams specidist mugt be consulted prior to the selection of a mediator and the dates
and time of mediation.

14) RM shdl continue to have (read only) accessto the OAG’ s computer-based docket, which
(when properly input) provides notice of dl pleadings, motions, notices, etc., filed in the case. The RM
clams specidig shdl actively monitor the case docket.

15) In the event the AAG does not keep RM or the Agency properly advised (i.e., conform to
the protocolsin 114, 5, 6, 7, 8, 9, 10, 11, 12 & 13), either RM or the Agency shdl advisethe AAG's
immediate supervisor and, if necessary, the assistant deputy for resolution so that the case can proceed
gopropriatdy. Smilarly, if the Agency liasons do not provide appropriate assistance with discovery, trid
preparation or obtaining policy decisions, etc., or the RM claims specialist does not provide appropriate
assistance in obtaining experts, gpproving other necessary expenses, obtaining settlement authority or
otherwise fadilitate the defense of the case, the AAG dhdl advise the liaison's or the daims specididt's
supervisor for resolution so that the case can proceed appropriately.

16) All verdicts (or judgments) shdl be discussed with RM and the Agency within seven (7) days
of the verdict to determine what post-trid motions, if any, should be filed and whether an apped is

appropriate.

17) The AAG shdl comply withRM’ sattorney guiddines (see Attachment #2) asrequired by the
Risk clams specidigt assigned to the specific case, in the event of conflict with this protocol.



Attachment #1

DIVISION OF RISK MANAGEMENT, STATE OF FLORIDA
DEFENSE COUNSEL CASE ASSESSMENT AND STATUS REPORT

(CONFIDENTIAL AND PRIVILEGED)

INSURED AGENCY:

PLAINTIFF:

CLAIM NUMBER: DATE OF THIS REPORT:

DATE OF LOSS: CO-DEFENDANT:

VENUE:

TRIAL BY: G JURY G BENCH G BIFURCATED
TRIAL DATE:

FIRM MEMBER TRYING CASE:

PLAINTIFF’'S ATTORNEY’S NAME:

IS THIS A CASE OF LIABILITY: G YES G NO EXPLAIN:
DEMAND: DATE: AMOUNT:
OFFER: DATE: AMOUNT:

BRIEF OBSERVATIONS ON PARTICIPANTS/FORUM

1) Opposing Counsel (weak/strong, etc.)




2) Assigned Judge (weak/strong, Plaintiff/Defendant oriented, etc.)

3) Forum (State or Federal, Removal/Change of Venue, etc.)

Are all witnesses available?
Will unavailability hinder defense?
Will Plaintiff make a favorable impression?

Will defense witness make a favorable impression?

G Yes
G Yes
G Yes
G Yes

O O 06 o

No
No
No
No



REQUIRED DISCOVERY (Briefly describe minimum required to effectively handle case.)

RECOMMENDED DISPOSITION (e.g., pay claim, settle, M/SJ, trial)

EXPECT VERDICT FOR PLAINTIFF? G YES G NO

VERDICT RANGE: OUR CHANCES OF WINNING:

RECOMMENDED OFFER TODAY:

RECOMMENDED OFFER BEFORE TRIAL:

COST/ATTORNEY FEES

Estimated Total to Date:

IF SETTLED, APPROXIMATE IF TRIED, APPROXIMATE
FEES & COSTS: FEES & COSTS:

INJURIES & DAMAGES:

POTENTIAL CONTRIBUTIONS/INDEMNIFICATION POSSIBILITIES:

WE SUGGEST THE FOLLOWING ADDITIONAL INVESTIGATION:




COMMENTS & SUGGESTIONS/ASSESSMENTS:

BY: DATE:




Attachment #2
RISK MANAGEMENT ATTORNEY GUIDELINES

Attorney Guiddines
Introduction

The Divison of Risk Management, Bureau of State Liability Clams, is tasked with the overal
responsibility of providing a defense and managing dl litigetionfiled againgt the State for tort negligence, auto
liability, federad civil rights, and employment discrimination metters statewide.

Philosophy

The Divison of Risk Management, Bureau of State Liability Claims, has adopted a philosophy of
proactive litigationmanagement principlesinthe handling of lawsuitsfiled againg the Statefor generd liahility
(tort), auto liability, federa avil rights, and employment discrimination maiters. The overdl respongbility
for management of these matters is delegated to the Risk Management Program Specidist who is assgned
the dam. The Risk Management Program Administrators are delegated the task of supervisng and
monitoring all litigation files assgned to ther specific unit.

A. SCOPE OF SERVICES

1. The Attorney shdl provide a defense for the State, its agents, employees, and volunteers
agang lawsuits assigned by the State to the Attorney for handling. The Attorney will work under the
direction and coordination of the Risk Management Program Specidists assgned the clam.

2. The Attorney shdl review and andyze Statelegd files, data, documents, and other materids
and formulate an agreed plan of defense for approva by the Risk Management Program Specidig, within
two (2) weeks of receipt of the case.

3. The Attorney shdl prepare and file, withproper authorizationfromthe Insurance Specidig,
pleadings, motions, or briefs whichmay be required and represent the State in any related litigation. A copy
shall be provided to the Specididt.

4, The Attorney shdl initiate and conduct discovery to include depositions on behdf of the
State and represent the State in discovery initiated by the opposing parties.

5. The Attorney shall represent the State at trial. He/she may also be called upon at the
discretion of the Division of Risk Management to represent the State at the appellate leve.

6. The Attorney shdl attend and participate in conferences, conference cals, mediations, and
report on the status of these legal matters, no later than seven (7) days after the occurrence.

B. ASSIGNMENT OF DEFENSE ATTORNEY S

1. Assgnment of a case is contingent upon the requirement that the Attorney possesses
fundamenta working knowledge of gpplicable state and federal case law and statutes (specificdly, Section
768.28, Florida Statutes, encompassing sovereign immunity, 42 U.S.C. § 1983, ADA, employment, etc.).
An Attorney being assigned a case involving an area of law in which that Attorney does not possessthe



requisite basic knowledge shdl immediatdy informthe Divisonof thisfact and cooperate with Divisongteff
inthe transfer of such caseto another Attorney. Additionally, there may be other specia bodiesof law such
as federd admirdty law, police avil negligence, medical mapractice and Title VI actions to which
requirement may apply.

2. TheRisk Management Program Speciaist (hereinafter referred to as Speciaist) will contact
the selected Attorney prior to tranamitta of the complaint to ensurethat the firmcan provide the defensefor
the case. During this conversation, the Specidist will advise of any specid circumstances that may require
immediate atention. Thismay be but isnot limited to answer due dates, responsive pleadings, hearing dates
dready established by the court.

3. Written confirmation of the assgnment will be received together with a complete copy of
the dam file and copy of the complaint. The Specidist will provide you the name of the agency designated
contact person for the purposes of obtaining additiona information, contracts, deposition scheduling, and
any other information that may be needed in the defense of the agency.

4, Following the tranamitta of the complaint and dam file, the Attorney will immediatey
acknowledge receipt of same to the referring Specialist.

5. Any change or additionof an Attorney inadefense firmmust beapproved by the Specididt.
Should the gatus of the assgned firm change and/or the Attorney leaves the firm, the determination of
continued representation of a case will be made by the Divison of Risk Management.

C. DEFENSE ATTORNEY PERFORMANCE GUIDELINES

1. Within two weeks after a case's initial assgnment, the Attorney should be prepared to
discuss the case in detall with the Specidist. A mutualy agreeable plan of defense should be established
prior to the implementation of adefense plan. The file should be analyzed in sufficent detall to enable a
discusson on dl reevant agpects of the case, indluding, but not limited to the following:

a All causes of action available to and/or raised by the plaintiff(s).

b. Any coverage defenses avallable to the Divison of Risk Management, pursuant to Chapter
284 and Section 768.28, Florida Statutes.

C. The feaghility of dl pre-answer motions, i.e., change of venue, motion to dismiss, falure to
perfect service, and statute of limitation issues.

d. The immediate need to join and/or cross-claim againgt additional parties.

e The feashility and practicability of dl responsve pleadings and afirmaive defenses,
induding sovereign immunity, deventh amendment immunity, qudified immunity, limitation of vaue under
admiraty law (timed pleading), and any other defenses unique to the State or its agencies, subdivisons,
and/or employees.

f. All factud issues and discrepancies and a presentation of the discovery needed and
proposed time line and cost estimate for completion.

s} Any specid issues unigue to the State or its agencies or employee(s) being defended, i.e.,
conflict among defendants, course and scope of employment issues.



h. The need for any specidized legd research in furtherance of aparticular defense strategy
and an estimate of the time and cost necessary to accomplishit. Note: All research MUST be approved
in advance by the Speciaist. Research that has been done without approva will not be reimbursed.

I. Your evauation of the State's liability exposure (both in terms of dollar vaue and legd
precedent), the plaintiff(s) comparative negligence, if gpplicable, and your initid fedling of the prospects of
prevaling a trid and of the potential for gppellate review. If in the event you are unable to make such an
evauation at that time, you are to indicate the discovery required in order to furnish a knowledgeable
regponse (this information is critica to determining settlement and defense strategy and should be furnished
as soon as possible).

B Any potentid rights of contribution, subrogeation, cost judgments and/or Attorney feesand
57.105, Florida Statutes, fees that may be available to the State.

K. The defense counsel’ s assessment form will be forwarded to the Specidist on dl cases
where authority for any amount issought. It isaso required for al mediation hearings and pretria reports.
It is utilized for formulating offers of judgments.

A cost budget of lega service for the plan defense.

The need for any additiond investigation by the Specididt.
The pursuit of any indemnification or contribution.
MEDIATION

1 It is the policy of the State of Florida to mediate whenever appropriate and necessary.
However, certain procedures are established to ensure success of the process.

2. it does not have to be filed to participateinthe process. The Stateisfavorableto pre-suit
mediation when circumstances dictate.

3. The Risk Management Program Speciaist will be consulted prior to the selection of a
mediator, dates, and atime of mediation.

4, Mediation will be scheduled in coordination with the Specidist and not agreed to without
their gpprova. The Divisonof Risk Management requires aminimum of 14 days advance notice. Thisis
necessary in order to have travel approved and take advantage of cost-saving travel. A copy of the court-
ordered mediation or letter of agreed mediation sating the date, place and time is the minimum requirement
for effecting travd. Any fees sanctions incurred because of inadequate notice to the Specidist will be pad
by the defense counsd.

5. The State does not effect structured settlements.
6. The State by datute cannot agree to the confidentidity of any settlement.

7. TheRisk Management Program Speciaist will discuss withthe Attorney the mannerinwhich
the State’'s position will be presented during the mediation. No later than two (2) weeks prior to the
mediation, the Attorney will provide to the Specidist a pre-mediation report, copy of the State’ smediation
summary, and a Defense Counsel Assessment Report.

8. The Risk Management Program Specidist retans monetary authority and control of the

O 5 3



mediation process.
E STATUS REPORTING

1 Progress reports will be made in writing to the Specidist every 45 days. The Attorney is
expected to report any sgnificant development regardiess of thetime interva. The Attorney will forward
for review copies of substantive pleadings, key depositions, and expert reports, as requested by the
Specidig.

2. No later than 45 days prior to trid, a pretrid report and Defense Counsel Assessment
Report must be submitted to the Specidist with the following:

a A factua resume of the case, including a summary of each issue of materid fact and admissble
evidence avallable to each party in resolving each such issue.

b. The nature and extent of continuing discovery efforts of each party and their anticipated completion
dates.

C. Any further recommended investigation and/or discovery on behdf of the State.

d. All legd action to date, i.e., pending motions, offer of settlement.

e Recommended procedural strategies prior to and during trial.

f. The extent of legd research and preparation anticipated prior to tria and associated costs.

o] Any issuesthat may relate to the taking of anappeal by elther named party and the associated costs.

h. The exigence and extent of settlement negotiations, present status of negotiaions, and
recommendetions.

l. Dates of pretria and trid (position on docket and likelihood of being reached during the calendar
cdl).

B All defenses available to the State.

K. The State’ s liability exposure and potential damage range, including your opinion of the likeihood
of a defense verdict, anticipated range of verdict, being as secific as possible, and nuisance vaue
congderations. If youanticipatethe type of verdict that would not be payable under the Risk Management

Casudty Trust Fund pursuant to Chapter 284, Part 11, Florida Statutes, and Section 768.28, FHorida
Statutes, please indicate.

l. Y our generd recommendations and comments concerning the case.
m. Estimated cost to defend the case.

n As soon as practica, but no later than two (2) weeks fallowing trid, a post-tria report must be
completed and submitted to the Specialist.

F. SETTLEMENT NEGOTIATIONS

1 All settlement authority, induding the conduct of negotiations, restswiththe Specidist. This
authority may be del egated to the defense Attorney at the discretion of the Specidist or other officidsinthe
Divison.



2. All offers of judgment, offers of settlement must be authorized by the Specidist.

3. Any offer that is negotiated or tendered without the authorization or approval of the
Specidist or other Divison officid becomes the responghbility and lighility of the person, agency, or firm
communiceting the offer.

4, Whenanoffer is accepted and acaseis settled, the Specidist must be notified immediatdy,
inwriting, so that a settlement check may be promptly processed. The Specidist must be provided with the
precise information that isto be printed on the check, to indlude how it isto be made payable to and where
it isto be forwarded.

G. DEFENSE ATTORNEY BILLING GUIDELINESFORMAT FOR INVOICES

1. L egd serviceshilledmust conformtothe Lega Services Contract and mugt reflect tasksthat
were performed during the effective period of the contract with the Divison of Risk Management.

2. All fee payments for tasks performed will be based on hourly rates specified in the current
written contract.

3. Payments will be made to your firmasitsname appears onthe Legal Services Contract on
file with the Stat€' s Divison of Risk Management.

4, All defensefirms on contract withthe Divisonare to mantain a current resume of Attorneys
who will associate or asss in the handling of the Divison's assigned cases.

5. Billings for legd serviceswill be submitted on a quarterly basis. (Any other arrangement
must be approved by the Specidist handling the case and the Adminigtrator.)

6. Voluntary activitiesundertakenby defense Attorneyswithout prior approval of the Specidist
may be denied for payment. The only exception will be those emergency actions necessary to protect the
State’' sinterest.

7. The hillings for service rendered must include at a minimum the following criteria
a the date the task was performed
b. Concise description of nature of the task
C. Length of time spent doing that task in tenths of hour or
actua minutes
d. Thefile name and dam number
e Firm taxpayer ID number
f. Name of Specidist handling
o] Initias of handling Attorney

8. All invoices mugt be accompanied by an adding machine tape or computer generated
tabulation on letter size paper, subtotaling fees and cogts, and a final total of the entire bill. All tasks
described mug basically conform to the agreed plan of defense that existed at the time the task was
performed. If any of these dements are missing, a portion of or the entire invoice may be sent back for



compliance.
H. COMPENSATION OF COSTS

1 Reimbursement for travel expenseis limited to the terms and rates established in Section
112.061, Horida Statutes. All travel must be authorized by the Specidigt.

2. All requests for travel rembursements should include the following: a detalled itemization
of the nature and extent of expense; dl supporting evidence of the occurrence, such as copies of tickets,
recalpts, travel itinerary, renta car, and hotel invoices, etc.

3. Travel reémbursements must be submitted on the State of Florida Voucher for
Reimbursement of Travel Expenses Form (D-14-500).

4, Routine office overhead, such asloca phone cdls, routine postage, courier service, copy
work, locd travel expense, messenger service, clerica/secretaria support services, library/resource needs,
etc. are expected to beincluded in your hourly contract rates.

5. Non-routine expenses, such as long distance tdlephone cdls, requested faxed material,
research (including Westlaw), requested courier service, and bulk mailingina specific case must be clearly
indicated and judtified in your hilling.

6. Copy charge reimbursements will be made as follows:

a Copy costs reproduced by an outside vendor, approved by the Specidist, and
accompanied with areceipt for fees submitted.

b. Bulk copy cost (when 100 or more copiesare made at one time) approved by the
Specidist, and submitted at a charge of no more than $.20 per page.

|. OTHER AVAILABLE SERVICES

1. The Attorney upon receiving approva from the Specialist may use subcontractors for
professiond service (e.g., computer assisted research, court reporters, expert witnesses, etc.) inthe defense
of the Stat€'s case. When such services are available to the State under state contract, such as court
reporters, the Attorney must use the contractor designated by the Specidist. The Statewill beresponsble
for paying vendors under state contract.

2. Payment to subcontractors acquired by the Attorney will be paid by the Attorney and will
be reimbursed by the State.



