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PREFACE 
 
The course materials in this booklet were prepared for use by the registrants attending our 
Continuing Legal Education course during the lectures and later in their offices. 
 
The Florida Bar is indebted to the members of the Steering Committee, the lecturers and authors 
for their donations of time and talent, but does not have an official view of their work products. 
 

CLER CREDIT 
(Maximum 7.5 hours) 

 
General .............................................. 7.5 hours Ethics ............................................... 0.0 hours 
 
Seminar credit may be applied to satisfy both CLER and Board Certification requirements in the 
amounts specified above, not to exceed the maximum credit.  Refer to Chapter 6, Rules 
Regulating The Florida Bar, see the CLE link at www.floridabar.org for more information about 
the CLER and Certification Requirements.   
 
Prior to your CLER reporting date (located on the mailing label of your Florida Bar News) you 
will be sent a Reporting Affidavit (must be returned by your CLER reporting date) or a Notice of 
Compliance which confirms your completion of the requirement according to Bar records (does 
not need to be returned).   You are encouraged to maintain records of your CLE hours. 
 
CLE CREDIT IS NOT AWARDED FOR THE PURCHASE OF THE COURSE BOOK ONLY. 
 

CLE COMMITTEE MISSION STATEMENT 
 
The mission of the Continuing Legal Education Committee is to assist the members of The 
Florida Bar in their continuing legal education and to facilitate the production and delivery of 
quality CLE programs and publications for the benefit of Bar members in coordination with the 
Sections, Committees and Staff of The Florida Bar and others who participate in the CLE process. 
 

COURSE CLASSIFICATION 
 

The Steering Committee for this course has determined its content to be BASIC.
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FACULTY & STEERING COMMITTEE 
 

Chelsie Flynn, Orlando — Program Chair 
Scott Atwood, Fort Myers 

Mark Cheskin, Miami 
Robert Kilbride, Stuart 

Brian Koji, Tampa 
Robert C. Leitner, Miami 

 
 

CLE COMMITTEE 
 

Candace S. Preston, Wauchula — Chair 
Terry L. Hill — Director, Programs Division 

 
 
 

For a complete list of Member Services visit our web site at www.floridabar.org.
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8:30 a.m. – 8:55 a.m.  Registration 
 
8:55 a.m. – 9:00 a.m.  Introduction and Welcome 
 
9:00 a.m. – 10:00 a.m. Title VII/FCRA Overview - Introduction to 

Anti-Discrimination and Anti-Harassment Laws 
Scott Atwood, Fort Myers 

 
10:00a.m. – 11:00a.m. Retaliation 

Brian Koji, Tampa 
 
11:00a.m. – 11:15a.m. Break 
 
11:15a.m.–12:15p.m.  FLSA 

Mark Cheskin, Miami 
 
12:15 p.m. – 1:15p.m.  Lunch (on your own) 
 
1:15 p.m. – 2:30 p.m.  FMLA and ADA 

Robert Kilbride, Stuart 
 
2:30 p.m. – 2:45 p.m.  Break 
 
2:45 p.m. – 3:45 p.m.  Traditional Labor Law 

Chelsie Flynn, Orlando 
 
3:45 p.m. – 4:45 p.m.  Overview of Florida Employment Laws 

Robert C. Leitner, Miami 
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I. THE CIVIL RIGHTS ACT OF 1964 (“TITLE VII”) 
 
 A. The Act. 
 
The Civil Rights Act of 1964 is commonly referred to as Title VII.  The Act prohibits 
discrimination in employment on the basis of race, color, religion, sex, pregnancy, or national 
origin.  Employment refers to hiring, firing, compensation, and other terms, conditions and 
privileges of employment.  Discrimination may be demonstrated both by intentional acts by the 
employer and by employment practices that have a discriminatory effect.   
 
Employees protected under the Act include applicants and, in some instances, former employees.  
Certain narrow categories of individuals are excluded from the definition of employee; e.g., 
elected officials, etc.   
 
Title VII applies to both public and private employers with 15 or more employees.   The Act 
authorizes a cause of action against the employing entity; there is generally no individual liability 
(e.g., against supervisors, department heads, elected officials, etc.) under Title VII.  
 
Title VII does not purport to constitute an employee's exclusive remedy for discrimination on the 
basis of race, color, religion, sex, pregnancy, or national origin.  Thus, parallel claims can in 



most instances be asserted under other statutes such as 42 U.S.C. Section 1981 or 42 U.S.C. 
Section 1983.  

 
 1. Pregnancy Discrimination 
 
In 1978, Title VII was amended to include a ban on discrimination on account of 
pregnancy, childbirth and any medical condition related to pregnancy (including 
abortion).  Employers may not force women to stop working when they are able to 
continue performing their duties.  However, employers do not have to provide any special 
accommodations to pregnant women.  Like other Title VII cases, pregnancy 
discrimination is proven either through direct evidence or through circumstantial 
evidence (establishing a prima facie case).   
 

  2. Religious Accommodation  
  

Title VII prohibits employment discrimination based on an employee’s religious beliefs.  
Further, an employer is required to reasonably accommodate the religious beliefs of an 
employee or prospective employee, unless doing so would impose an undue hardship. 
General examples of reasonable accommodation include reassignment or transfer, 
restructuring of job duties, allowing reasonable time off for religious practices, flexibility 
in scheduling and appearance standards, and allowing voluntary exchanges of work 
schedules.  The Courts have given employers rather wide discretion in this area, such that 
accommodation cases are difficult for plaintiffs to prove. 
 

 
  3. National Origin 
 

Title VII prohibits discrimination against an individual because of birthplace, ancestry, 
culture or linguistic characteristics common to a specific ethnic group.  National origin 
has been broadly interpreted under Title VII cases to generally mean the country from 
which an applicant or employee, or his forebears, came.  However, national origin does 
not include discrimination on the basis of citizenship.   

 
 4. BFOQ Defense 
 
In rare cases, a bona fide occupational qualification (BFOQ) permits an employer to 
discriminate on the basis of sex, religion or national origin where such a factor is 
reasonably necessary to the normal operation of the employer's business.  Race cannot be 
a BFOQ. 
 
When an employer asserts a BFOQ as an affirmative defense, it is essentially admitting 
that the protected trait did play a substantial role in the adverse employment decision, but 
was a bona fide qualification that was reasonably necessary to ensure a normal operation 
of the particular business.   
 



To establish a BFOQ, an employer must prove (1) a relationship between the 
classification and job performance; (2) the necessity of the classification for successful 
performance, and (3) that the job performance affected is the essence of the employer’s 
business operation.   

 
 B. Proving Discrimination Under Title VII  
 
To prove a case of discrimination, an individual must establish a connection between the 
employment condition or decision and a prohibited basis, such as race or sex.  Such causal 
connection may be established by showing:   
 

 Individual instances of different or disparate treatment based on prohibited criteria 
(referred to as “Disparate Treatment”); or   
 

 Neutral policies or practices that have a harsh or adverse impact upon a protected class to 
which an employee or applicant belongs, such as women, Hispanics, or persons over 40 
(referred to as “Disparate Impact”).     

 
 1. Disparate Treatment  
 
A plaintiff may establish a claim of disparate treatment through either direct or 
circumstantial evidence.  Schoenfeld v. Babbitt, 168 F.3d 1257 (11th Cir. 1999).  
 
Direct Evidence:  Direct evidence may take the form of a supervisor’s comments about 
the plaintiff’s race, sex, or other protected criteria.  Generally, direct evidence is 
“evidence” which if believed, proves the existence of a fact in issue without inference or 
presumption.  It has also been defined as “evidence which reflects a discriminatory or 
retaliatory attitude correlating to the discrimination or retaliation complained of by the 
employee.”  Only the most blatant remarks, whose intent could mean nothing other than 
to discriminate on the basis of some impermissible factor constitute direct evidence of 
discrimination.  If the statement suggests, but does not prove, a discriminatory motive, 
then it is considered circumstantial evidence.  See Akouri v. State of Florida Dept. of 
Transp. 408 F.3d 1338 (11th Cir. 2002) (citations omitted).   
 
Circumstantial Evidence:  As direct evidence is rare and hard to come by, Plaintiffs in 
discrimination cases usually have to prove their claims by the use of circumstantial 
evidence.  In order to do so, the plaintiff must use the burden-shifting analysis adopted by 
the Supreme Court in McDonnel Douglas Corp. v. Green, 411 U.S. 792 (1973) and Texas 
Dep’t of Comm. Affairs v. Burdin, 450 U.S. 248 (1981).   See also Holifield v. Reno, 115 
F.3d 1555 (1997).   
 
Under the burden-shifting framework, the plaintiff carries the initial burden of 
establishing a prima facie case of discrimination.  If the plaintiff successfully carries this 
burden, a rebuttable presumption is created that the employer unlawfully discriminated 
against the plaintiff.   

 



  There are a variety of ways to establish a prima facie case of discrimination.   One of 
the most common ways is for the plaintiff to establish that:   
 

 (1)   he/she is a member of a protected class;  
 
 (2)  he/she was qualified for the position;  
 
 (3)   he/she suffered an adverse employment action; and  
 
 (4)   the position was filled by someone outside of the protected  class or the 

plaintiff was replaced by someone outside of the protected class or was treated 
less favorably than a similarly situated individual outside of the protected class.   

 
 

 Once the employee has established a prima facie case, the burden shifts to the employer 
to rebut the presumption of discrimination by producing evidence that its action was 
taken for some legitimate non-discriminatory reason.  The burden in establishing a 
legitimate non-discriminatory reason for the employer’s action is one of production, not 
persuasion.  Thus, the employer may satisfy this burden by articulating a clear and 
reasonably specific, factual basis upon which it based its employment action.   
 
If the employer satisfies this burden of production, the presumption of discrimination is 
eliminated and the plaintiff then has the opportunity to come forward with evidence that 
is sufficient to permit a reasonable fact finder to conclude that the reasons given by the 
employer for the adverse employment action were “pretextual” and were not the actual 
reasons for the action.   

 
  2. Disparate Impact 
 

In Griggs v. Duke Power Co., 401 U.S. 424 (1971) the U.S. Supreme Court determined 
that Title VII prohibits not only overt and intentional discrimination but also employment 
practices that appear neutral but are discriminatory in operation.  The Court later stated 
that claims of disparate impact “involve employment practices that are facially neutral in 
their treatment of different groups but that in fact fall more harshly on one group than 
another and cannot be justified by business necessity.”  Hazen Paper Co., v. Biggins, 507 
U.S. 604 (1993).  
 
To show a prima facie case of disparate impact, an employee must identify specific 
employment practices or selection criteria being challenged, show disparate impact by 
proving a pattern or practice of hiring sufficiently different from that of a pool of 
qualified applicants, and prove causation by presenting statistical evidence of kind and 
degree sufficient to show that practice in question has in fact caused exclusion of 
applicants because of their membership in a protected group.   

 



 C. Workplace Harassment  
 
As discussed above, Title VII states that it is an unlawful employment practice for an employer 
“to fail or refuse to hire or to discharge any individual or otherwise discriminate against any 
individual with respect to his compensation, terms, conditions, or privileges of employment, 
because of such individuals’ race, color, religion, sex, or national origin.”  42 U.S.C. § 2000e-2.   
 
The Supreme Court concluded in Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986), that 
sexual harassment is a form of sex discrimination prohibited by Title VII.  The Supreme Court 
subsequently expanded this area of the law in the  two landmark sexual harassment decisions of 
Faragher v. City of Boca Raton, 524 U.S. 775 (1998) and Burlington Industries, Inc. v. Ellerth, 
524 U.S. 742 (1998). Since the Faragher and Ellerth opinions were published on the same day in 
1998, numerous federal decisions in all of the Federal Circuits (including the Eleventh Circuit), 
have followed the principles established in those cases (replacing the former “quid pro quo 
analysis”) and applied them not only to sexual harassment cases, but to all types of harassment.  
See generally Hulsey v. Pride Restaurants, LLC, 367 F.3d 1238 (11th Cir. 2004).   
 
Under the current state of the law, to prove harassment in violation of Title VII, a plaintiff must 
show the following:  
 
 (1)   that he/she belongs to a protected group;  
 
 (2)   that he/she has been subjected to unwelcome harassment;  
 
 (3)   that the harassment was based on a protected characteristic (sex, race,  
 etc.)  
 
 (4)  that the harassment was sufficiently severe or pervasive to alter the  
 terms  and conditions of employment and/or create a discriminatory  
 abusive working environment; and  
 
 (5)   that a basis for holding the employer liable exists.   
 
 See Hulsey, supra.   
 
A plaintiff may proceed to establish the above elements by relying on one of two theories. Under 
the first theory, the plaintiff must prove that the harassment culminated in a “tangible 
employment action” against him or her.  Under the second theory, known as the “hostile work 
environment” theory, the plaintiff must prove that he or she suffered severe or pervasive conduct 
that negatively altered the terms and conditions of the plaintiff’s work.   
 
   1. Tangible Employment Action 
 

A tangible employment action constitutes a significant change in employment status, 
such as hiring, firing, failing to promote, reassignment with significantly different 



responsibilities, or decision causing a significant change in health benefits.  In most 
cases, a tangible employment action inflicts direct economic harm.   
 
When a plaintiff proves that a tangible employment action resulted from harassing 
conduct, the plaintiff has established that the employment decision itself constitutes a 
change in the terms and conditions of employment and is thus actionable under Title VII.  
For example, if a supervisor terminated an employee because the employee refused to 
submit to the supervisor’s sexual demands, the employer would be liable for sexual 
discrimination under Title VII.   

 
  2. Hostile Work Environment  
 

The second way to establish sexual harassment under Title VII is to show that the 
harassment is sufficiently severe and pervasive to effectively result in a change in the 
terms and conditions of employment, even though the employee is not discharged, 
demoted, or reassigned.  This is referred to as a “hostile environment” claim.   
 
Stated another way, a “hostile environment” claim occurs when an employer’s conduct 
has the purpose or effect of unreasonably interfering with an individual’s work 
performance or creating an intimidating, hostile, or offensive environment.  In order for 
the conduct to be actionable, it must be both objectively and subjectively offensive, such 
that a reasonable person would find it hostile and abusive, and such that the victim did in 
fact personally perceive it to be hostile and abusive.   
 
In assessing whether the objective reasonableness of the employee’s perception that the 
harassment complained of was severe and pervasive enough to alter the terms and 
conditions of employment, courts typically employ a totality of the circumstances 
approach and consider the following four factors:  

 
 (1)   the frequency of the conduct;  
 
 (2)   the severity of the conduct;  
 
 (3)   whether the conduct was physically threatening or humiliating, or merely 

offensive utterances; and  
 
 (4)   whether the conduct unreasonably interfered with the employee’s work 

performance.   
 

While courts are to consider the alleged conduct in context and cumulatively, the 
Supreme Court has made clear that Title VII is not a “general civility code” and that 
teasing, offhand comments, and isolated incidents may constitute ordinary tribulations of 
the workplace but are not discriminatory changes in the terms and conditions of 
employment.  See Faragher, supra; Oncale v. Sundowner Offshore Services, Inc., 523 
U.S. 75 (1998).  Further, because a claim of harassment under Title VII is a claim of 
disparate treatment, in order to prevail the plaintiff must show that “similarly situated 



persons not of [his/her protected class (sex, race, etc.] were treated differently and 
better.”  Baldwin Blue Cross/Blue Shield of Alabama, 480 F.3d 1287 (11th Cir. 2007).  
While case law has made clear that the determination of whether an employer’s conduct 
rises to the level of creating a hostile work environment must be made on a case-by-case 
basis, the following are examples of behaviors that courts have held to be severe and 
pervasive.   

 
 Unwanted sexual advances; 

 
 Offering employment benefits in exchange for sexual favors; 

 
 Visual conduct such as leering, making gestures, or displaying derogatory 

pictures, cartoons, calendars, posters or drawings; 
 

 Verbal conduct such as derogatory comments, epithets, slurs, or jokes; 
 

 Written communications via documents or email;  
 

 Verbal abuse, graphic verbal comments, use of degrading words to describe 
an individual, suggestive or obscene letters, notes or invitations; 

 
 Physical conduct such as touching, assault, impeding or blocking movements; 

or  
 

 Retaliation for making harassment reports or threatening to report harassment. 
 
  D. Employer Liability for Workplace Harassment  
 

The Supreme Court, in the Faragher and Ellerth cases, supra, held that an employer is 
strictly liable under Title VII for any harassment by a supervisor that results in a 
“tangible employment action.”  Thus, when a supervisor, in harassing a subordinate 
employee, takes a tangible employment action against the employee, then the 
supervisor’s action becomes the act of the employer for the purpose of imposing liability 
under Title VII.   
 
However, the Court also determined that where supervisory behavior constitutes a hostile 
work environment, but does not result in a tangible employment action, employers may 
avail themselves to an affirmative defense to liability or damages.  The defense has two 
halves, one of which focuses on the employer’s responsibility to prevent or correct 
workplace harassment, and the other of which focuses on the employee’s responsibility to 
protect himself/herself and others from harassment by using the procedures the employer 
has in place to promptly report it.  
 
As articulated by the Supreme Court, the affirmative defense consists of the following 
two necessary elements:  

 



 (1)   that the employer exercised reasonable care to prevent and correct 
promptly any harassing behavior; and  

 
 (2)   that the plaintiff employee unreasonably failed to take advantage of any 

preventive or corrective opportunities provided by the employer or to avoid harm 
otherwise.   

 
The Court further provided that while proof that an employer has promulgated an anti-
harassment policy is not necessary in every instance as a matter of law, the need for such 
a policy may appropriately be addressed in any case when litigating the first element of 
the affirmative defense.  Additionally, while proof that an employee failed to fulfill the 
corresponding obligation of reasonable care to avoid harm is not limited to showing any 
unreasonable failure to use any complaint procedure provided by the employer, a 
demonstration of such failure will normally suffice to satisfy the employer’s burden 
under the second element of the defense.  Ellerth, supra at 766.   
 
In Baldwin Blue Cross/Blue Shield of Alabama, 480 F.3d 1287 (11th Cir. 2007), the 
Eleventh Circuit discussed the reasonableness of the investigation launched by the 
employer after it had been notified of the alleged misconduct. The Court provided that all 
that is required is “reasonableness in all circumstances, and the permissible circumstances 
include conducting the inquiry informally in a manner that will not unnecessarily disrupt 
the company’s business, and in an effort to arrive at a reasonably fair estimate of the 
truth.”  Id. at 1304.  Further, any remedial measures offered by the employer to correct 
the harassing behavior must be “reasonably likely to prevent the misconduct from 
recurring.”  Id. at 1305.  In the event the employee fails to take advantage of any 
reasonable remedial measure offered by the employer, then he/she cannot avail 
themselves to the so-called Faragher-Ellerth defense.  Id. at 1306. 
 
The Eleventh Circuit also noted in Baldwin that when a plaintiff alleges that his or her 
employer is liable for a hostile work environment due to the harassing conduct of co-
workers rather than supervisors, the employer will be held liable only if it knew or should 
have known of the harassing conduct but failed to take prompt remedial action.  Id. at 
1302.   

 
 E. Procedure 
 
Title VII is enforced by the United States Equal Opportunity Commission (“EEOC”).  Charges 
alleging violations of Title VII must generally be filed within 180 days from the date of the 
alleged violation.  However, where a state or local deferral agency exists, the time period is 
extended to 300 days.  Since Florida has a state agency known as the Florida Commission on 
Human Relations (“FCHR”), a complainant in the State of Florida may file his or her claim of 
discrimination within 300 days of the alleged misconduct.   
 
After the charge has been filed, the EEOC will investigate the charge and issue a determination.  
The EEOC has the right to make written requests for information, conduct interviews, subpoena 
documents, and perform on-site visits.  



 
Once the investigation is concluded, the EEOC will issue a determination of whether there is 
reasonable cause to suspect that a violation of Title VII occurred.  Regardless of whether the 
EEOC finds cause, at the conclusion of its investigation it will issue a “Right-to-Sue” notice to 
the charging party.  After receipt of this notice, the charging party has 90 days in which to file a 
civil suit against the employer.   
 
In the event that the EEOC has not made a ruling within 180 days after the charge has been filed, 
the charging party may request a “Right-to-Sue” notice without a cause finding.   
 
Charges against state or local governments are forwarded to the United States Department of 
Justice (DOJ) for investigation of possible enforcement action.   
 
 F. Remedies Under Title VII 
 
Possible penalties for violation of Title VII are back pay, front pay, benefits, affirmative relief 
including promotions and reinstatement, reasonable attorney's fees, and compensatory and 
punitive damages.   
 
Back pay restores the employee to the position he or she would have been in absent the 
discrimination by restoring the employee’s lost wages and benefits.  Plaintiffs are required to 
mitigate their damages and thus subsequent employment compensation may reduce or eliminate 
the amount of a back pay award.  Further, back pay is limited to two years prior to filing the 
charge.   
 
Front pay is an equitable remedy that generally compensates a victim in situations where 
reinstatement is impracticable or impossible.  Front pay attempts to place the individual in as 
near as possible in the situation that he or she would have occupied if the discriminatory acts had 
not been committed, and usually consists of lost wages that a victim is reasonably likely to incur 
in the future, less any income from other employment.   
 
Compensatory and punitive damages are recoverable where there is a claim that the alleged 
discrimination was intentional.  The amount of compensatory and punitive damages that may be 
granted depends on the size of the employer: 
 

 up to $50,000 for employers with 15-100 employees, 
 

 up to $100,000 for employers with 101-200 employees, 
 

 up to $200,000 for employers with 201-500 employees, and 
 

 up to $300,000 for employers with more than 500 employees. 
 
Punitive damages are only available if plaintiff shows that the employer acted with malice or 
reckless indifference (not available against public employers).   
 



Attorney’s fees are available to the plaintiff if he/she prevails or to the prevailing defendant if it 
can show the action was frivolous or without merit.  42. U.S.C. § 2000e-5(k).   
 
 G. Recent Legislation: The Lilly Ledbetter Fair Pay Act 

President Obama signed into law The Lilly Ledbetter Fair Pay Act on January 29, 2009.  
The law reverses the U.S. Supreme Court’s decision in Ledbetter v. Goodyear Tire & 
Rubber Co., which held that the charge-filing deadline on Title VII compensation 
discrimination claims begins to run on the date of the first allegedly discriminatory pay 
decision. 

The Act amends Title VII, along with the Americans with Disabilities Act of 1990 
(“ADA”), the Rehabilitation Act of 1973, and the Age Discrimination in Employment 
Act of 1967 (“ADEA”)  to provide that the charge-filing periods (300 days in most states 
and 180 days in states that do not have a fair employment agency) commence when: (1) a 
discriminatory compensation decision or other practice is adopted; (2) an individual 
becomes subject to the decision or practice; or (3) an individual is affected by an 
application of a discriminatory compensation decision or practice (including each time 
wages, benefits, or other compensation is paid).  

Accordingly, the law for compensation discrimination claims has been changed so that 
the statute of limitations restarts each time an employee receives a paycheck based on a 
discriminatory compensation decision, even if that decision was made far back in an 
employee’s employment history.  

 

II. THE FLORIDA CIVIL RIGHTS ACT (“FCRA”) 
 
 A. The Act  
 
The Florida Civil Rights Act, referred to as the “FCRA,” Fla. Stat. § 760, et. seq., is modeled 
after Title VII and other federal employment discrimination laws, and thus is interpreted 
according to federal law interpreting the same.  Smith v. Avatar Properties, Inc., 714 So.2d 1103 
(Fla. 5th DCA 1998).   
 
The FCRA prohibits employment discrimination on the basis of race, color, religion, sex, 
national origin, age, handicap, or marital status.  Section 760.10, Florida Statutes, states in part:  
 
 1. It is an unlawful employment practice for any employer:   
 
 a. To discharge or to fail or refuse to hire any individual, or otherwise to 

discriminate against any individual with respect to compensation, terms, 
conditions, or privileges of employment, because of such individual’s race, color, 
religion, sex, national origin, age, handicap, or marital status.  

 



 b. To limit, segregate, or classify employees or applicants for employment in 
any way which would deprive or tend to deprive any individual of employment 
opportunities, or adversely impact any individual’s status as an employee, because 
of such individuals’ race, color, religion, sex, national origin, age, handicap, or 
marital status.  

 
The FCRA applies to any “employer” which employs 15 or more employees for each working 
day in each of 20 or more calendar weeks in the current or preceding calendar year.   
 
It has been a subject of dispute whether the FCRA prohibits pregnancy discrimination, and 
courts are not unanimous on this issue.  Neither the FCRA nor its predecessor the Florida Human 
Rights Act expressly prohibits discrimination based on pregnancy.  While Title VII was amended 
by the Pregnancy Discrimination Act of 1978, the FCRA was reenacted and renamed in 1992 
and did not include such an amendment.  On this logic, the United States District Court for the 
Middle District of Florida recently concluded that while “Florida citizens may still bring suit 
under Title VII unfettered by the FCRA’s provisions, [the] FCRA does not provide a pregnancy-
discrimination cause of action of its own.”  Boone v. Total Renal Laboratories, Inc., 565 F.Supp 
2nd 1323, 1327 (M.D. Fla. 2008). 
 
Contrarily, in Carsillo v. City of Lake Worth, 995 So. 2d 1118 (Fla. 4th DCA 2008), which was 
decided on December 3, 2008, the Fourth DCA (specifically mentioning and discounting Boone, 
supra) held that since it was the original intent of Congress in 1964 to prohibit pregnancy 
discrimination, and since Florida statutes are to be construed in the same manner that federal 
statutes are construed, that the FCRA should be construed to prohibit discrimination based on 
pregnancy.   
 
 B. Procedure 
 
Under the FCRA, a complainant must file a charge with the Florida Commission of Human 
(“FCHR”) Relations within 365 days of the alleged violation as a condition precedent to bringing 
a private lawsuit.  After the charge is filed, the FCHR has 180 days to investigate the charge to 
determine whether there is reasonable cause to believe a discriminatory practice has occurred.   
 
The EEOC has entered into a work-sharing agreement with the FCHR to divide the workload of 
investigating charges of discrimination.  Each agency acts as the essentially agent for the other 
for the purposes of receiving charges so that charges are considered to be “dual filed.”  Thus, if 
the charge is initially filed with the FCHR and is also covered by federal law, the FCHR “dual 
files” the charge with the EEOC to protect federal rights under Title VII, but generally retains the 
matter for investigation, and vice versa if the charge is initially filed with the EEOC.   
 
Under Title VII, the EEOC’s finding of cause or no cause is irrelevant to the plaintiff’s ultimate 
right to sue.  In other words, there is no prerequisite that a cause finding be made in order for the 
plaintiff to bring suit under Title VII.   
 
On the other hand, findings by the FCHR generally have greater significance for causes of action 
under the FCRA.  If the FCHR finds that there reasonable cause, then the complainant has the 



option of bringing a lawsuit or requesting an administrative hearing.  If the FCHR does not find 
cause, then the complainant’s only option is an administrative hearing, which must be requested 
within 35 days of the finding of no cause.  The complainant may then only bring suit (as to 
his/her FCRA claims) if the administrative law judge reverses the no cause finding initially made 
by the FCHR (suit must be brought within one year from the final order).   
 
Finally, if the FCHR is unable to complete its investigation within 180 days, the plaintiff may 
proceed as though reasonable cause has been found.   
 
 C. Remedies under the FCRA 
 
The remedies allowed under the FCRA are generally consistent with the remedies of Title VII, 
except for the fact that there is no dollar cap on compensatory damages against private 
employers (compensatory damages are capped against government employers at $100,000 per 
claim, $200,000 maximum) under the FCRA and punitive damages are capped at $100,000.00.   
 
 
III. THE AGE DISCRIMINATION IN EMPLOYMENT ACT (“ADEA”) 
  
 A. The Act 
 
The ADEA prohibits discrimination on the basis of age against employees aged 40 or older.  
There is no maximum age.  An employer is prohibited from discriminating on the basis of age 
with regard to hiring, discharge, compensation, or other terms of employment.   
 
As with Title VII, employees protected under the ADEA include applicants and, in some 
instances, former employees.  Certain narrow categories of individuals are excluded from the 
definition of employee; e.g., elected officials, etc.   
 
The ADEA is applicable to employers employing 20 or more employees.  It authorizes a cause of 
action against the employing entity; there is generally no individual liability (e.g., against 
supervisors, department heads, elected officials, etc.) under the ADEA.   
 
The analysis used to determine Title VII cases is also used in ADEA litigation.  However, in 
contrast to Title VII, the ADEA has been held to constitute the exclusive federal remedy for age 
discrimination in employment allegedly committed by public employers.  Age discrimination is 
therefore not actionable under Section 1983 as a constitutional violation.   
 
Among other acts of discrimination, the ADEA specifically includes the following:  
 

 Statements or specifications in job notices or advertisements of age preference and 
limitations.  An age limit may only be specified in rare circumstances where age has been 
proven to be a bona fide occupational qualification (BFOQ); 

 
 Discrimination on the basis of age by apprenticeship programs, including joint labor-

management apprenticeship programs; and  



 
 Denial of benefits to older employees.  An employer may reduce benefits based on age 

only if the cost of providing the reduced benefits to older workers is the same as the cost 
of providing benefits to younger workers. 

 
 B. Older Workers' Benefit Protection Act of 1990 (“OWBPA”) 
 
The OWBPA amended the ADEA to protect from discrimination all employee benefits, 
including such benefits provided pursuant to a bona fide employee benefit plan.   
 
The OWBPA also amended the ADEA by setting out specific minimum standards that must be 
met in order for a waiver to be considered knowing and voluntary and, therefore, valid.  To meet 
the minimum standards, an ADEA waiver must:  
 
 (1)   be in writing and be clear and understandable;  
 
 (2)   specifically refer to ADEA rights or claims;  
 
 (3)   not waive rights or claims that may arise in the future;  
 
 (4)   be in exchange for valuable consideration;  
 
 (5)   advise the individual in writing to consult an attorney before signing the waiver;  
 
 (6)   provide the individual with at least 21 days to consider the agreement and at least 

seven days to revoke the agreement after signing it.   
 
In the event an ADEA waiver is requested by an employer in connection with an exit incentive 
program or other employment termination program, the minimum requirements for a valid 
waiver are more extensive, depending on the circumstances.   
 
 C. Remedies Under the ADEA 
 
The ADEA allows a plaintiff to obtain a jury trial as well as attorney fees, back pay, front pay, 
and a supplemental award of liquidated damages equivalent to the back pay loss where the 
discrimination is found to be willful.  Except to this extent, compensatory and punitive damages 
are not available under the ADEA.  There are no statutory caps on the amount of monetary relief 
that can be awarded under the ADEA.  Attorney’s fees are awarded under the same standards as 
with Title VII cases.   
 
 
IV. THE CIVIL RIGHTS ACT OF 1866, 42 U.S.C. SECTION 1981  (“SECTION 1981”) 
 
Section 1981 prohibits discrimination in employment on the basis of race, national origin, 
alienage, or ethnicity.  Retaliation and harassment have also been held to be actionable under 
Section 1981.  In this respect, its coverage is similar to Title VII discussed above.  However, it 



does not cover any category except race (race is interpreted broadly to mean identifiable classes 
of persons based on their ancestry or ethnic characteristics).   
 
Section 1981 applies to all employers.  As against public employers or officials, Section 1981 
must be asserted pursuant to a companion statute, 42 U.S.C. Section 1983 ("Section 1983").  In 
contrast to private employers, no direct cause of action exists under Section 1981 against public 
employers.   
 
Damages available under Section 1981 include back wages, benefits, reinstatement, and 
compensatory and punitive damages.  A right to a jury trial is also provided.  
 
Two key differences between Section 1981 and Title VII:   (1) individual liability exists under 
Section 1981; and (2) damages awards under Section 1981 (including punitive damages against 
public officials or employees) are subject to no statutory caps.    
 
Section 1981 claims are not filed with the EEOC or any other agency but may be filed directly 
into the appropriate court.  Section 1981 does not contain a statute of limitations.  As a general 
rule, actions arising under federal statutes enacted on or before December 1, 1990, that do not 
include a limitations provision are governed by the most appropriate or analogous state statute of 
limitations.  Jones v. R.R. Donnelley & Sons Co., 541 U.S. 369 (2004).   
 
Since Section 1981 claims are actions for injuries to the rights of another, the appropriate statute 
of limitations is the personal injury limitations period for the state in which the claim is brought.  
In Florida, the statute of limitations period for a personal injury action is four years, so the 
applicable period of limitations for a Section 1981 claim is four years.  See Fla. Stat. § 95.11(3); 
New Port Largo, Inc. v. Monroe County¸985 F.2d 1488 (11th Cir. 1993); Cunningham v. Pinellas 
County Sheriff’s Dep’t, 2000 U.S. Dist. LEXIS 3825 (M.D. Fla. Feb. 29, 2000).   
 
 
V. The Americans with Disabilities Act ("ADA") 
 
 The ADA makes it illegal to discriminate in employment practices on the basis of 
disability.  Disability as defined by the Act means one of three things: (1)  a physical or mental 
impairment that substantially limits one or more of the individual's major life activities; or (2) a 
record of having such an impairment; or (3) being regarded as having such an impairment.  
Retaliation is also prohibited, and several courts have extended the ADA to disability-based 
harassment as well.   

 
Title I of the ADA (which governs employment) is only applicable to employers with 15 

or more employees; however, Title II (which governs public services, including employment) is 
applicable to all local governments, regardless of size.   

 
There has been considerable litigation over the parameters of the term disability, and 

employers should recognize that the law is still in flux with regard to which impairments are 
ADA-covered.   However, a recent amendment to the law has significantly lowered the threshold 
for meeting the definition of “disability.” 



 
Even if the employee is not actually disabled, the employer could be in violation of the 

Act if it limits the employee's job duties because of a belief that the employee is disabled within 
the meaning of the Act.   

 
The ADA prohibits employers from conducting pre-employment medical examinations, 

from making pre-employment inquiries as to whether a person has a disability, and from making 
pre-employment inquiries as to the nature or severity of a person's known disability. 

 
Like Title VII, the ADA covers all terms and conditions of employment, such as hiring, 

firing, promotions, transfers, benefits, work facilities and job assignments.  
 
An employer may be required to make `reasonable accommodations' in a job for a person 

with a disability, so long as the person is `qualified' and the accommodation does not impose an 
undue hardship on the operation of the employer's business.  There is considerable litigation over 
this aspect of the law, and the courts have emphasized that such analyses should be case specific. 

 
Typical arguments against hiring individuals with disabilities are: higher insurance costs, 

higher worker's compensation costs, lower production, high turnover, and high 
absenteeism.  These arguments and generalizations carry little weight with enforcement 
agencies. 
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I. OVERVIEW 
 

Retaliation claims are allegations by employees that they suffered some form of adverse 
action in response to their voicing their opposition to the violation of one of the various laws 
governing the workplace. EEOC statistics show that while discrimination claims are leveling off, 
retaliation claims are increasing faster than other type of claim. To this end, while retaliation 
claims accounted for only 15.3% of all charges filed with the EEOC in the early 1990s, by 2005 
retaliation claims accounted for 29.5% of all charges.1   

 
Retaliation claims are not only becoming more common, they are also often the hardest 

to defend, with many claims requiring a trial to resolve. As a consequence, retaliation claims 
have become quite lucrative to employee lawyers and their clients. A 2003 survey showed that 
the median award for a retaliation case filed between 1996 and 2002 was $139,900. 
Whistleblower claims were particularly successful, accounting for 36% of the total retaliation 
awards and yielding an average recovery of $326,000.2  
 

As can be seen by these trends, juries take retaliation claims very seriously, sometimes 
returning astounding verdicts for plaintiffs. Proven retaliation claims are especially dangerous 
because they can easily result in punitive damages against private sector employers since the 
very nature of retaliatory action, such as termination or demotion, is clearly intentional and often 
taken with malice or reckless indifference to the employee’s legal rights.  

 
Issues concerning retaliation are of critical importance because an employer can be held 

liable for retaliation even if it is not liable for the underlying discrimination of which the 
employee complains. In fact, it is not uncommon for employees to file suit alleging both 
discrimination and retaliation, and to lose on discrimination but win on retaliation. 

 
II. TYPES OF RETALIATION PROHIBITED 
 

Claims of retaliation can be made pursuant to specific statutory section prohibiting such 
action, as well as under statutes that have been interpreted as prohibiting retaliatory action. Some 
of the most common statutes prohibiting retaliation include:  

 



1. Section 704(a) of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 
2000e-3(a). Prohibits retaliation for the opposition to discriminatory 
conduct, or participation in an investigation regarding alleged 
discriminatory conduct, where the alleged discrimination is on the basis of 
race, color, religion, sex or national origin.  
 

2. Age Discrimination in Employment Act of 1967, 29 U.S.C. § 623(d) 
(“ADEA”). Prohibits retaliation for the opposition to discriminatory 
conduct, or participation in an investigation regarding alleged 
discriminatory conduct, where the alleged discrimination is on the basis of 
age.  

 
3. Americans with Disabilities Act of 1990, 42 U.S.C. § 12203(a) (“ADA”) 

and Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794. 
Prohibits retaliation for the opposition to discriminatory conduct, or 
participation in an investigation regarding alleged discriminatory conduct, 
where the alleged discrimination is on the basis of a real or perceived 
disability.  

 
4. Section 15 of the Fair Labor Standards Act. 29 U.S.C. § 215(a)(3) 

(“FLSA”). Prohibits retaliation for the filing of a complaint or the 
participation in a proceeding regarding an alleged violation of wage and 
hour laws. 

 
5. Section 510 of the Employee Retirement Income Security Act of 1974, 29 

U.S.C. § 1140 (“ERISA”). Prohibits retaliation for participating in any 
inquiry or proceeding relating to alleged violations of ERISA. 

 
6. Section 105 of the Family and Medical Leave Act, 29 U.S.C. § 2615 

(“FMLA”).  Prohibits retaliation for exercising family and medical leave 
rights or opposing allegedly unlawful practices regarding family and 
medical leave. 

 
7. Section 2(a) of the Uniformed Services Employment and Reemployment 

Rights Act, 38 U.S.C. § 4311(b) (“USERRA”).  Prohibits retaliation for 
exercising leave and other rights regarding military service obligations.  

 
8. Section 11 of the Occupational Safety and Health Act (“OSHA”). 

Prohibits retaliation for filing a complaint or participating in a proceeding 
regarding workplace safety, including Worker Protection Standards.  

 
9. 42 U.S.C. § 1983 (“Section 1983”). Prohibits retaliation for exercising 

rights protected by the Constitution or federal laws, such as protection 
against retaliation for public employees’ exercise of free speech rights. 

 



10. 42 U.S.C. § 1981 (“Section 1981”). Prohibits retaliation for opposing 
unlawful race discrimination.3 

 
11. 11 U.S.C. § 525(b). Prohibits retaliation for filing a petition of bankruptcy. 

 
12. 20 U.S.C. § 1095(a). Prohibits retaliation for employee’s status as subject 

to wage garnishment. 
 

13. Section 8(a)(1) – (3) of the National Labor Relations Act. Prohibits 
retaliation based on union activity, for attempting to form a union or 
encouraging union membership. 

 
14. Sarbanes-Oxley Act, 18 U.S.C. § 1514A. Prohibits retaliation for 

providing information regarding alleged accounting improprieties, or 
participating in a proceeding related to alleged securities law violations. 

 
15. Title IX, 20 U.S.C. §§ 1681 – 1688. Prohibits retaliation for providing 

information regarding alleged sex discrimination in any educational 
program receiving federal funds.  

 
16. Florida Civil Rights Act, Fla. Stat. § 760.10(7) (“FCRA”). Prohibits 

retaliation for opposing discrimination or participating in any investigation 
into alleged discrimination, where the alleged discrimination is on the 
basis of race, color, religion, sex, national origin, age, disability or marital 
status. 

 
17. Fla. Stat. § 40.271. Prohibits retaliation for engaging in jury service under 

a summons.  
 

18. Florida Workers’ Compensation Law, Fla. Stat. § 440.205. Prohibits 
retaliation for making a claim for workers’ compensation benefits. 

 
19. Florida Private Sector Whistleblowers’ Act, Fla. Stat. § 448.102. Prohibits 

retaliation for opposing, reporting or disclosing unlawful activity of a 
private employer. 

 
20. Florida Public Sector Whistleblowers’ Act, Fla. Stat. § 112.3187. Prohibits 

retaliation for reporting certain violations of the law or reporting gross 
neglect of duty on the part of the public employer. 

 
21. Florida Agricultural Worker Safety Act, Fla. Stat. § 487.2071. Prohibits 

retaliation for the filing of a complaint or participation in a proceeding 
regarding workplace safety. 

 



22. Florida Public Employees Relations Act. Fla. Stat., Chap. 447. Prohibits 
retaliation based on union activity, for attempting to form a union or 
encouraging union membership. 

 
23. Fla. Stat. § 92.57. Prohibits retaliation for testifying in a judicial 

proceeding in response to a subpoena (protects against termination only). 
 

24. Fla. Stat. § 450.34. Prohibits retaliation by Farm Labor Contractor against 
employees that have filed a complaint or participated in an investigation 
pursuant to Florida’s Farm Labor Contractor Registration. 

 
III. ESTABLISHING CLAIMS OF RETALIATION 
 

Anti-retaliation laws are designed to ensure that individuals who oppose unlawful 
discrimination or engage in other protected activity are not punished for doing so. Although there 
are many different types of unlawful retaliation claims, they generally share a common purpose 
and three essential elements. The three elements of most retaliation claims include: 

 
1) An employee engages in protected activity, such as complaining about 

discrimination or an unlawful practice of the employer or participating in an 
investigation concerning such activity. 

 
2) The employee experiences adverse action. 
 
3) There is a causal connection between the protected activity and the adverse 

action. See e.g., Davis v. Coca-Cola Bottling Co., 516 F.3d 955 (11th Cir. 2008).  
 

A. Protected Activity  
 

Under Title VII, an employee engages in protected activity and becomes a protected party 
if he or she: 

 
(1) Opposes an unlawful employment practice and has a good faith belief that the act 

being opposed is unlawful; or  
 

(2) Participates in an investigation or legal proceeding under Title VII. 
 
42 U.S.C. § 2000e-3(a).  
 

These clauses are referred to as the “opposition clause” and the “participation clause,” 
respectively. 
 

1. Protected Activity:  Opposition 
 
 Most employment discrimination statutes prohibit retaliation against persons for 
opposing unlawful employment practices.4 Generally, an employee must only demonstrate a 



good faith, reasonable belief that the activity she is opposing violates the statute on which her 
claim is based.5  Therefore, although the activity being opposed by the employee does not have 
to constitute actionable discrimination, it must be close enough to support an objectively 
reasonable belief that it does.6 
 
   i. Examples of Opposition 
 

Example 1. A maintenance supervisor requested and was granted a lengthy leave 
of absence for brain surgery under the FMLA. When he returned to work, he was 
demoted and a replacement had been hired for his supervisory position. He 
objected to his demotion and threatened to sue. About two months later he was 
terminated for “stealing time” by clocking in early. Under these facts, the 
employee was held to have opposed a decision he reasonably believed to be in 
violation of the FMLA and the ADA by threatening to sue his employer over the 
demotion. Cline v. Wal-Mart Stores, Inc., 144 F.3d 294 (4th Cir. 1998). 
 
Example 2. A female employee, Breeden, and two male employees, one of whom 
was her supervisor, were reviewing applications for a vacant position.  In 
reviewing one of the applications, a report indicated that the applicant had once 
commented to a co-worker, “I hear making love to you is like making love to the 
Grand Canyon.” After reading this statement, Breeden’s supervisor looked at her 
and said, “I don’t know what that means.” The other male employee then said, 
“Well, I’ll tell you later.” Both men then chuckled. Breeden subsequently 
complained about the comment. Breeden claimed that she was then punished for 
such complaints. The Supreme Court found that no reasonable person could have 
believed that this single inappropriate comment violated Title VII and, as a result, 
Breeden’s opposition did not rise to the level of protected activity. Clark County 
School District v. Breeden, 121 S. Ct. 1508 (2001).   
 

   ii. Manner of Opposition Must be Reasonable 
 

Not all employee conduct calling attention to employment discrimination is protected 
opposition activity. Courts will balance an employer’s right to run its business with the rights of 
the employee to express opposition to discriminatory practices. 

 
1. Examples Where the Manner of Opposition Was Reasonable (Activity Protected) 

 
a. Writing letters to customers criticizing the employer’s alleged 

discrimination.7 
 

b. Peaceful picketing 
 



2. Examples Where the Manner of Opposition Was Unreasonable (Activity Not 
Protected) 
 
a. Searching and photocopying confidential documents relating to 

discrimination and showing them to co-workers.8 
 
b. Badgering a subordinate employee to give a witness statement in support 

of a charge of discrimination and pressuring her to change the statement.9 
 

c. Threats of violence to life or property. 
 

Example:  Employee who engaged in insubordination and fistfight with 
his boss and a co-worker not subjected to unlawful retaliation. Trotter v. 
BPB Am., Inc., Case No. 03-60929 (5th Cir. 2004). 

 
   iii. “Did He or She Just Claim Discrimination?” 
 

Sometimes it may be difficult to tell if an employee is complaining about unlawful 
discrimination or just airing a general grievance. To be protected activity, the complaining 
person must explicitly or implicitly communicate to the employer a belief that its activity 
constituted unlawful discrimination. If the employee’s protest is broad and ambiguous, a court 
will ask whether such a protest, under the circumstances, could have been reasonably interpreted 
as opposition to unlawful discrimination.  

 
Example:  Bean Counter, P.A. gives raises to all accountants at the same time of 
year, every year. After subtly surveying her co-workers, Betty Green complains to 
her boss, Tom, about her paltry raise. Betty tells Tom that she believes he has 
unfairly singled her out and has been more critical of her work than the other 
accountants. Is Betty complaining about unlawful discrimination?  Would your 
answer change if all Tom’s subordinates, other than Betty, were male?     

 
iv. Who Must Engage in Protected Activity? 

 
In the typical case, the person alleging retaliation is the same individual who opposed the 

allegedly discriminatory or unlawful conduct. This person clearly has standing to bring a 
retaliation case. However, other people closely related to the person exercising his or her 
statutory rights may do so also. Some courts have required that a relative to at least have aided 
the other employee,10 while other courts have awarded “automatic standing” to close relatives, 
like spouses11 and children.12 In its January 2011 decision, the Supreme Court, in Thompson v. 
North American Stainless, declined to identify a fixed class of relationships for which third-party 
reprisals were unlawful.13 The Court did hold, however, that individuals who fall within the 
“zone of interests” sought to be protected by the anti-retaliation provision at issue (Title VII in 
that case), could pursue a cause of action. The Court summarized this requirement to “enabl[e] 
suit by any plaintiff with an interest ‘arguably sought to be protected by the statutes.’” Applying 
this standard, the Court in Thompson held that Title VII prohibited retaliation of the fiancé of a 
co-worker who had filed a charge of discrimination against the couple’s employer. 



 
v. Opposition Includes Speaking Out During Investigation into 

Co-worker’s Complaint 
 
 The Supreme Court, in Crawford v. Metropolitan Government of Nashville and Davidson 
County, has held that the protection of the opposition clause extends to employees who speak out 
about unlawful discrimination or harassment, not on their own initiative, but also in responding 
to questions during an employer’s internal inquiry into a co-worker’s complaint.14 
 

vi. Practices Opposed Need Not Have Been Engaged in by the 
Named Defendant 

 
There is no requirement that the entity accused of retaliation be the same as the entity 

whose allegedly discriminatory practices were opposed by the complaining party. For example, a 
violation would be found if an employer refused to hire an applicant because it was aware that 
she opposed her previous employer’s allegedly discriminatory practices.   

 
  vii. Opposition:  Whistleblower (Private Sector) 

 
Under Florida’s private sector whistleblower statute, an employer may not take any 

retaliatory personnel action against an employee for (1) disclosing, or threatening to disclose, in 
writing an activity, policy, or practice of the employer that violates a law, rule, or regulation to 
any governmental agency; (2) providing information, or testifying before, a governmental entity 
conducting an investigation into an alleged violation of a law, rule, or regulation by the 
employer; or (3) objecting to, or refusing to participate in, any activity, policy, or practice of the 
employer that violates a law, rule, or regulation.15 

 
1. Written Notice Not Usually Required -  A quick reading of the private sector 

whistleblower statute may leave many readers with the impression that an 
employee is required to base a whistleblower action on a previous written 
complaint to his employer.  This is not the case.  Employees who object to, refuse 
to participate in unlawful activity, or provide assistance in an ongoing 
investigation are protected under the Act regardless of whether their opposition 
and participation is in writing.16   
 

2. Opposing Conduct of Co-Workers Is Not Protected – A terminated university 
employee alleged he was retaliated against because he reported to a supervisor 
alleged stealing by co-employees. This was insufficient to constitute an act 
prohibited by the Whistle Blower Act, because it protects employees who object 
to an employer's unlawful acts. There was no claim that the university had 
participated in any unlawful act in connection with the alleged theft.17 
 

3. Opposition to Executive Order, Policy or Directive Not Protected Activity – 
Neither a governor's executive order nor a county’s order requiring mandatory 
evacuation of a county was a "law," "rule," or "regulation" as defined in 



Whistleblower's Act, which prohibited retaliation for refusing to participate in 
activity of an employer in violation of a law.18  

 
2. Protected Activity:  Participation 

 
Virtually all employment discrimination and other anti-retaliation statutes prohibit 

discrimination against persons for participating in investigations, proceedings, and hearings 
conducted under the statute. “Participation” generally contemplates participation in some kind of 
action pending with an administrative agency or a court. 

 
i. How Formal Must the Participation Be? 

 
1. Filing a Charge or a Lawsuit – Those who file a charge of discrimination with an 

administrative agency like the Equal Employment Opportunity Commission or a 
state agency that handles such complaints are participating in a manner that 
affords them protection under the employment discrimination statutes.   

 
2. Participating in a Proceeding or Hearing – Individuals who testify in a hearing, at 

a deposition, or in a trial are engaging in protected activity. 
 

3. Participating in Internal or “Informal” Investigations – In some federal 
jurisdictions, participating in an internal investigation prompted by another 
employee’s filing of an EEOC charge does not constitute a type of participation 
protected by Title VII.  Under the participation clause, only participation in an 
investigation by the EEOC or its designated representative, is protected activity.19 

 
ii. Person Claiming Retaliation Need Not Be the Person Who 

Engaged in Participation 
 
As is the case with respect to the “opposition clause,” other people closely related to the 

person exercising his or her statutory rights may also claim protection.20 
 
 Example:  Husband Howie and Wife Wilma are employed by Revenge, Inc. 

Howie files an age discrimination suit, and Revenge, Inc.’s president responds by 
firing Wilma before she had any involvement in proceedings connected to the 
case.  Wilma would have standing to bring a claim of retaliation because of her 
spousal relationship with Howie, the participant in the suit. 

  
iii. Participation May Include Employee Activities Directed at 

Someone Other than the Employer 
  
 Example:  A firefighter investigated a sexual harassment claim against the head of 

his union. Although it was the union, not the City, that was accused of sexual 
harassment, the firefighter claimed that the City denied him a promotion because 
City officials did not like the way the firefighter handled the investigation. The 
trial court dismissed the firefighters claim finding that he had not engaged in 



protected activity because he had been investigating an employer different than 
the one that allegedly retaliated against him. The appeals court reversed, and 
adopted the position of the EEOC in holding that Title VII bars retaliation by all 
concurrent and future employers.21  

  
iv. Participation: Whistleblower (private sector) 

 
Florida’s private sector whistleblower statute contains a provision protecting participants.  

An employer may not take any retaliatory personnel action against an employee for providing 
information, or testifying before, a governmental entity conducting an investigation into an 
alleged violation of a law, rule, or regulation by the employer.22 

 
   v. Participation:  Florida’s Agricultural Worker Safety Act 
 

Part of the Alfredo Bahena Act which went into effect on July 1, 2004, prohibits covered 
persons from taking retaliatory action against farm workers. Workers who claim to have been 
subjected to retaliatory action are permitted to file a complaint with the Department of 
Agriculture and Consumer Services, or they can file suit under the private whistleblower statute 
if the retaliatory action is predicated upon the disclosure by a worker of an illegal action, policy 
or practice.  In such a private action, the worker is not required to show that the complaint was 
made under oath or in writing or that he/she notified the employer in writing of the illegal action, 
policy or practice.23 
  

vi. Participation:  Florida’s “Judicial Witness Protection 
Program”  

 
A rarely litigated Florida statute, Section 92.57, Florida Statutes, protects a person who 

testifies in a judicial proceeding from being dismissed from employment because of: 
 
1. The nature of the person’s testimony, or 
 
2. The absences from employment resulting from compliance with a 

subpoena. 
 

The statute does not protect a person unless he or she is actually receives a subpoena 
requiring his or her testimony.  Additionally, the statute does not protect employees who may be 
retaliated against in some manner short of actual termination.   
 

B. Adverse Action 
 

1.  Burlington Northern and its Repercussions 
 

 The Supreme Court adjusted the standard of adverse employment action in its holding in 
Burlington Northern & Santa Fe Railway Co. v. White.24  In Burlington, White, a female 
employee had been working as a forklift operator. A male supervisor reassigned her to the 
position of a standard track laborer after male coworkers had complained that a “more senior 



man” should be working her forklift position because it was a “less arduous and cleaner job.”   
She filed two charges with the EEOC based on gender discrimination and retaliation, and she 
was suspended for 37-days. After an internal investigation concluded that she had not been 
insubordinate in her actions, she was reinstated, with back-pay. White then filed a Title VII 
action against Burlington. Verdicts were issued and upheld in her favor.  
 

The Supreme Court took up the issue to clarify what the appropriate standard of an 
adverse employment action should be, as there was a split in the Circuits. The Supreme Court 
sided with the Seventh and District of Columbia Circuits, stating that the proper standard should 
be whether a “reasonable employee would have found the challenged action materially adverse, 
‘which in this context means it well might have ‘dissuaded a reasonable worker from making or 
supporting a charge of discrimination.’’” 

 
Burlington Northern expanded the scope of actionable retaliation claims to include 

actions beyond those that affect terms, conditions, or status of employment, or those that occur 
only at a workplace. In this respect, the reach of anti-retaliation provisions has been held to be 
broader than most anti-discrimination provisions.   

 
Many courts have limited the holding in Burlington Northern to cases of retaliation, or 

have found ways of avoiding the issue of whether the Burlington Northern standard applies to 
other types of discrimination and harassment claims by deciding cases on other grounds.  So far, 
courts have held that the lower standard espoused by Burlington Northern does not apply to 
claims of hostile work environment,25 race-based discrimination,26 and disparate treatment.27  

 
 Third, courts have distinguished Burlington Northern on its facts. Courts have held that 
the standard after Burlington Northern, while objective, does depend on the particular 
circumstances surrounding the potentially adverse action. For example, a change or a refusal to 
change an employee’s shift or duties does not per se constitute an adverse action. The new 
standard requires that the action be of a nature that a reasonable employee would find it adverse.  
Courts have looked at the circumstances surrounding the action in making this assessment. For 
instance, when an employee requested a shift change in order to avoid a conflict at work with 
coworkers she did not get along with and in order to spend more time with her children, the 
requests were repeatedly denied.  In that case, the court held that, based on the specific facts of 
the case, a reasonable employee in the plaintiff’s position would consider the action adverse.28   
To quote the court “context matters.”29   

  
 To further expand on the contextual considerations compare the following two cases.  An 
adverse employment action was sustained where an employee was forced to transfer to another 
department and was required to undergo mental and physical fitness examinations.30 At the new 
department, the employee would have had different duties and responsibilities, and the new 
department had a negative stigma attached to it.31  But, in a case where the employee was denied 
a transfer request where there was no indication that the requested position conferred any 
measurable benefit over the old position, no adverse action was found.32 

 



2. Adverse Action -- The Obvious Ones 
 

Major employment actions that clearly constitute ultimate employment decisions, such as 
those involving hiring and firing, or matters which adversely affect an employee’s pay almost 
always constitute actionable adverse action.33   
 

3. Adverse Action -- The Less Obvious Ones 
 

i. Reassignment 
 

Transfers that result in a substantial reduction in an employee’s territory and income 
constitute an adverse employment action. So do transfers that fundamentally alter the nature of 
an employee’s work, as in a change from consulting work to reference work.  However, lateral 
transfers that are not demotions in form or in substance with only a minor affect on income do 
not typically constitute adverse employment actions.34  

 
ii. Constructive Discharge 

 
If an employee’s working conditions become so intolerable that he or she has no 

reasonable choice but to resign, many courts, including the Eleventh Circuit, hold that this 
constitutes an adverse employment action.35 

 
iii. Reduction in Duties or Responsibilities 

 
Demotions and other significant negative changes to an employee’s duties often 

constitute adverse employment actions. For example, one court concluded that an employer’s 
reduction in an employee’s duties constituted an adverse employment action because the 
employer took away major work assignments, leaving only the administrative work to the 
employee.36  
 
  4. Adverse Action -- The Questionable Ones 
 

While the standard for assessing adverse action in the context of retaliation is broad, petty 
slights and trivial annoyances are not actionable, as they are not likely to deter protected activity. 
Whether the following particular adverse actions are actionable depend largely upon the 
circumstances of each case:  

 
i. Performance Evaluations 

 
Negative performance evaluations may rise to the level of an adverse employment action, 

especially if such evaluations are given close in time to a pay raise.37   
 

ii. The “Cold Shoulder” 
 

Acts of hostility by co-workers, including giving the complaining employee the infamous 
“cold shoulder” have been viewed as petty slights and trivial annoyances by some courts and as 



actionable adverse action by others when sufficiently severe under all the facts and 
circumstances.38    
 
  5. Gone But Not Forgotten – Post-Employment Adverse Actions 

 
Anti-retaliation provisions prohibit employers from retaliating against current and former 

employees. To this end, the Supreme Court has held that a negative job reference given in 
retaliation for an employee having filed an EEOC charge against it was actionable.39 
  
 C. Causation  
  

1. Causation Generally 
 

In order to establish unlawful retaliation, there must be proof that the employer took 
adverse action because the complaining party engaged in protected activity.   

 
 Knowledge of the protected activity is a necessary prerequisite to causation. For example, 
if an employee complained that her supervisor changed her schedule because of her protected 
activity and it was later shown that the supervisor changed her schedule two days before she 
complained, then she would not be able to establish causation. Nonetheless, something short of 
actual knowledge, such as a suspicion or belief that an employee has filed a complaint, may be 
sufficient to constitute knowledge on the part of the employer.40  

 
 If an employee’s protected activity is closely followed in time by an adverse action, 
courts will often infer that the action was causally related to the protected activity. Close 
temporal proximity between the protected activity and the allegedly retaliation may be sufficient, 
by itself, to convince a court that a plaintiff has established prima facie case (or one that an 
employer must rebut) of retaliation.41 On the other hand, the passage of an extended period of 
time between the protected activity and the adverse action usually negates any inference that a 
causal connection exists between the two. In some cases, a pattern of antagonism or continuing 
friction in between the date of the protected activity and the date of the adverse action may make 
up for an otherwise too lengthy time gap.42  
  

However, if an employer can show that it had all but made up its mind about firing an 
employee prior to he or she having engaged in protected activity, then it can defeat an inference 
of a retaliatory motive. The Supreme Court’s decision in Clark County School District v. 
Breeden held, in the context of a Title VII retaliation claim, there is no evidence of causation 
where an employer merely follows through on a previously contemplated adverse employment 
action after an employee has engaged in some protected activity. In Breeden, the Court stated: 
 

Employers need not suspend previously planned transfers upon discovering that a 
Title VII suit has been filed, and their proceeding along the lines previously 
contemplated, though not yet definitive determined, is no evidence whatever of 
causality.43   

 



 2. Sarbanes-Oxley Act: Special Considerations – 18 U.S.C. § 1514A 
 

In the wake of Enron, Tyco and other corporate accounting scandals, the Corporate and 
Criminal Fraud Accountability Act of 2002, also known as the Sarbanes-Oxley Act, was 
created.44 The retaliation provision of the Act, 18 U.S.C. § 1514A, can be particularly 
problematic as employers are held to a “heightened” burden of proof as compared to other 
retaliation statutes. Section 1514A protects employees of publicly traded companies from 
retaliatory conduct following complaints to their employers regarding potential fraud effecting 
shareholders and investors.  

 
A plaintiff must prove by a preponderance of the evidence that the protected activity was 

a “contributing factor” as opposed to a “significant, or motivating or substantial or predominant 
factor” to adverse action. However, the employer may demonstrate, by clear and convincing 
evidence, that it would have taken the adverse action even in the absence of the protected 
activity. Moreover, the protected activity or complaint triggering the alleged retaliation need not 
be made by an employee with accounting or business expertise and merely requires that the 
individual have a reasonable belief of impropriety.  

IV.  PREVENTIVE ACTIONS TO MINIMIZE EXPOSURE TO CLAIMS 

A. Update Employee Handbook or Policy Manual 
 

 Should be distributed, signed for and dated by all employees. 

 Should be periodically reviewed for compliance with law. 

 Update organizational policies to include comprehensive anti-discrimination, 
anti-harassment and anti-retaliation policies. 

 Do not fail to specifically state prohibition against harassment on the basis of 
religion, race, age, national origin and other protected classes (the law does 
not only prohibit sexual harassment). 

 Include strong anti-retaliation policy with an effective complaint procedure 
(Employers often fail to explicitly include prohibitions against unlawful 
retaliation in their EEO Policies). 

 Provide training regarding policies to management and subordinates. 

 Post policies on bulletin board, newsletter and employer web site. 

 Investigate all complaints promptly, even “informal complaints.” Do not 
ignore complaints simply because complainant does not comply with written 
grievance or complaint procedures. 



  B. Document performance issues and misconduct as they arise 
 
 This does not mean only on the eve of termination or other severe adverse 

action. 

 Consistent documentation allows for easier personnel decisions: evaluations, 
promotions, demotions, suspensions and/or terminations. 

 Have employee date and sign written disciplinary counselings or reprimands. 
Ensure that counseling or other disciplinary notices explicitly advise 
employee of his or her responsibilities and obligations to improve as well as 
consequences of a failure to do so. At the time the discipline or counseling is 
conveyed to the employee, get an affirmative commitment from him or her to 
improve and acknowledgement of consequences of a failure to do so. 

C. Avoid Disparate Treatment Claims 
 
 Implement formal management review and approval procedures for all 

discharges, demotions, transfers or other adverse employment actions before 
the actions are taken. 

 Maintain consistency in discipline. 

 Use progressive discipline when appropriate and ensure that the employer can 
articulate why progressive discipline was not followed in circumstances where 
it progressive discipline is deemed inappropriate. 

 Clearly define the consequences of misconduct or substandard performance 
with employees. 

D. Performance Appraisals 
 
 One of the most common mistake supervisors make is to give an above 

average rating to a marginal performer. 

 Evaluators must not use performance appraisals as “morale boosters.” 
Accurately and objectively evaluate individual employee job performance -- 
Be honest! 

 Train the evaluator. 

 Review evaluations before they are finalized. Compare to prior evaluations to 
ensure no inexplicable discrepancies. 

 Have employee acknowledge and sign the evaluation. 

 Numerical ratings should be accompanied by supporting statements from the 
evaluator. 



 If employee refuses to acknowledge and sign, document refusal and report up 
organizational chain of command (reason for refusal should be documented). 

E. Additional Measures to Avoid Retaliation Claims 
 
 Never take disciplinary actions “on the spot” without all the facts; when in 

doubt and for serious incidents (as appropriate), suspend without pay pending 
investigation. 

 Use caution in how you state the reason(s) for adverse employment actions. 
Be consistent in the language used to articulate the reasons for disciplinary 
action. 

 Disciplinary conferences should be handled in private with a witness present. 

 Do not unnecessarily subject the employee to embarrassment or humiliation. 

 Develop good hiring practices. 
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I. OVERVIEW 
  
A. The Fair Labor Standards Act (the “FLSA”) 
 
 1. Initially enacted in 1938, the FLSA is one of the oldest labor laws in the United 
States.  U.S. Dep’t of Labor, Overview of FLSA, http://www.dol.gov/compliance/laws/comp-
flsa.htm.   
 
 2. Most states also have enacted laws that provide similar requirements, with some 
states even incorporating the FLSA’s fundamental components.  For states whose minimum 
wage differs from the federal rate, the greater of the two minimum wage rates applies. 
 
 3. This paper will provide an overview of the FLSA and focus on its major 
components, which include requirements for minimum wage and overtime rates, record keeping 
standards, limits on hours worked, and enforcement procedures.  The Department of Labor often 
posts updates and regulatory interpretation at http://www.dol.gov.   
 
B. When Are the FLSA’s Provisions Applicable?  
 

1. The FLSA applies to employer and employee relationships, which are normally 
tested by economic reality rather than actual technical concepts or criteria.  29 U.S.C. §203(d), 
(e), (g); see also Comprehensive FLSA Presentation, http://www.dol.gov/whd/flsa/.  Therefore, 
almost every employee working in the United States falls under FLSA coverage.  In fact, the 
FLSA covers more than 130 million workers in more than seven million workplaces.  
Comprehensive FLSA Presentation, http://www.dol.gov/whd/flsa/.  The U.S. Department of 
Labor’s Wage and Hour Division enforces the FLSA rules for federal, state, local and private 
employees, as well as others.  Special rules apply, however, to certain areas of employment, 
including state and local government employment involving law enforcement activities, fire 
protection, volunteer services, and compensatory time off instead of cash overtime pay. Id. 
 
  a. There are two types of coverage to consider when determining whether an 
employee falls under FLSA regulation: “Enterprise” coverage and “Individual” coverage. 
 
  b. An “Enterprise” means any activities performed by any person or persons 
for a common business purpose.  29 U.S.C. §§203(r)–(s).  An enterprise can include all 
employees of a business.  Otherwise, one or more employees can be covered by “Individual” 
coverage. Id. 
 
   1. For most businesses, the FLSA will apply to all employees within 
the “Enterprise” if it has: (i) employees engaged in commerce or in the production of goods for 



commerce, or employees who deal with goods or materials that have been moved in or produced 
for commerce; and (ii) gross revenue of $500,000 or more on a 12-month basis (excluding 
hospitals, nursing homes, schools, and public employers who are covered regardless of their 
gross receipts). 29 U.S.C. §§203(r)–(s). 
 
   2. The Eleventh Circuit recently reviewed the broad scope of the 
FLSA’s enterprise coverage to employers with employees “handling, selling, or otherwise 
working on goods or materials.”  29 U.S.C. § 203(s)(1)A)(i); Polycarpe v. E&S Landscaping 
Serv., Inc., 616 F.3d 1217 (11th Cir. 2010).  The court held that for the “purposes of the FLSA’s 
handling clause, an item will count as ‘materials’ if it accords with the definition of ‘materials’ – 
tools or other articles necessary for doing or making something – in the context of its use and if 
the employer has employees ‘handling, selling, or otherwise working on’ the item for the 
employer’s commercial (not just any) purposes.”  Polycarpe, 616 F.3d at 1227.  In Polycarpe, 
the court also rejected the “coming to rest” doctrine and held that employees are covered under 
the FLSA if they deal with goods or materials that traveled at any time in interstate commerce, 
even if the enterprise acquired the goods or materials intrastate.       
 
  c. “Individual” coverage applies when the “Enterprise” does not fall under 
the FLSA, but individual employees are entitled to FLSA protections. 
 
   1. Individual employees are entitled to “Individual” coverage if they 
are engaged in interstate commerce, production of goods for commerce, a closely-related process 
or occupation that is directly essential to such production, or domestic service. 
 
C.  Portal-to-Portal Act 

 
1.     Congress has amended the FLSA repeatedly over the years.  In 1947, Congress 

passed one of the FLSA’s most significant amendments—the Portal-to-Portal Act, 29 U.S.C. §§ 
251-62, which added crucial provisions that help define compensable hours worked under the 
FLSA.  U.S. Dep’t of Labor, Wage and Hour Division (WHD), History of Changes to the 
Minimum Wage Law, http://www.dol.gov/whd/minwage/coverage.htm.   
 

2. The Portal-to-Portal Act provides that employee time spent on incidental activities, 
before and after work, that are not an integral part of the employee’s principal work activities, is 
not compensable working time.  29 U.S.C. §§251-62.  This non-compensable working time also 
includes an employee’s time spent getting to or from work.  The Portal-to-Portal Act has been 
the subject of numerous class actions where courts have had to determine what is compensable 
working time under the Act. 
 
 
II. MINIMUM WAGE 
 
A. Federal 
 
 1. Employers must pay all covered, non-exempt employees at least the federal 
minimum wage rate for all hours worked.  Currently, the federal minimum wage rate is $7.25 per 



hour.  For “tipped” employees whose employers are eligible to receive a “tip credit,” the rate is 
$5.12 per hour. 
  
  a. A “tipped” employee is a person who customarily and regularly receives 
more than $30 per month in gratuities.  If this requirement is met, then employers can pay tipped 
employees $5.12 per hour and claim a “tip credit” for the difference between this wage and the 
current statutory or federal minimum wage (whichever is higher).  U.S. Dep’t of Labor, Fact 
Sheet #15: Tipped Employees Under the Fair Labor Standards Act (FLSA), 
http://www.dol.gov/whd/regs/compliance/whdfs15.pdf.  
 
   1. An employer may only claim “tip credit” if: (i) the employer 
informs the employee of the tip credit allowance, including the amount which will be credited; (ii) 
the employer can document that the employee has received enough gratuities to bring the total 
wage paid up to minimum wage or more; and (iii) employees do not share gratuities with the 
employer or employees, unless through a valid tip pooling arrangement. 29 U.S.C. §206 
 
 2. Although called a minimum wage requirement, payment is not limited to hourly 
wages; rather, the FLSA only requires that all compensation for a given workweek average the 
applicable minimum wage rate.  29 U.S.C. §206(a).   
 
B. Florida 
 
 1. The Florida Minimum Wage Act (“FMWA”) was enacted in May 2005.  Initially, 
the Florida Minimum Wage Act set minimum wage at $6.15 per hour—above the then-existing 
federal rate. 
 
  a. The FMWA requires an annual review to maintain the minimum wage at a 
level consistent with inflation and the market.  This review occurs in September, with any 
adjustments to the minimum wage rate announced in October.  The new rate becomes effective 
as of January 1 of the following year. 
 
  b. The current Florida minimum wage, as of June 1, 2011, is $7.31 per hour.  
The Florida rate for “tipped” employees is now $4.29 per hour. State of Florida Agency for 
Workforce Innovation, Florida’s Minimum Wage (May 3, 2011), 
http://www.floridajobs.org/minimumwage/index.htm.  
    
 2.  The FMWA mandates that employers who must pay the Florida minimum wage 
conspicuously display a related poster in their workplaces.  Fla. Stat. § 448.109.  This 
requirement, however, does not excuse the federal requirement to post the federal government’s 
minimum wage poster as well. 
 
 3. The FMWA regulates a range of employment areas, including workday length 
(determining that ten hours is a legal day’s work for manual laborers under § 448.01), and the 
minimum working age (13 years old except: (i) in the entertainment industry; (ii) in connection 
with children’s own homes, farms or ranches; or (iii) as pages in the Florida Legislature).  Under 



no circumstances, however, may a person ten years old or younger engage in newspaper sales 
and distribution. Fla. Stat. § 450.021. 
 
 4. Employees may bring claims under the FMWA for minimum wage violations, 
retaliation or class actions, among others.  The statute of limitations in Florida is four years, 
except that actions alleging willful violations of the FMWA must be brought within five years.  
FMWA § 448.110(8); Fla. Stat. § 95.11.  
 
  a. If found to have violated the FMWA, employers may be liable for unpaid 
wages, liquidated damages, attorney’s fees and costs, and up to $1,000 fine per violation.  One 
beneficial provision for employers in the FMWA, however, provides employers a requirement of 
pre-suit notice.  To comply with the pre-suit notice requirement, employees must notify their 
employers in writing of their intent to file suit.  The notification must include the actual or 
estimated work, dates and hours for which the employee is owed compensation.  The employer 
then has 15 calendar days to pay or resolve the dispute prior to the case going to trial.  During the 
pre-suit notice period, the statute of limitations is tolled for the employee.  FMWA § 
448.110(6)(b). 
 
 
III. OVERTIME 
 
A. Exemptions 
 
 1. While the FLSA requires that any work performed over 40 hours per week 
compels overtime payment at the rate of one-and-one-half times an employee’s regular wage rate, 
the FLSA also provides for various exemptions from this requirement.  These exemptions have 
been subject to much litigation over the years. 
 
 2. “White Collar Exemptions” are the main category of exemptions under the FLSA.  
Section 13(a)(1) allows employers to treat their employees as exempt from both minimum wage 
and overtime pay if they are employed in an executive, administrative, professional or outside 
sales capacity. 29 U.S.C. § 213(a)(1).  Also, there is an exemption for computer employees and 
learned professional employees. 
 
 3. Exemption eligibility focuses on three areas: salary level (the amount), salary 
basis (accounting for the payment timeframe), and job duties. 
 
  a. Generally, for employees to be exempt, they must be paid, on a salary 
basis, a minimum of $455 per week. 29 C.F.R. § 541.600.  This amount, however, need not be 
paid in weekly installments, but can also be paid biweekly, semimonthly, or monthly as well. 
 
  b. White Collar Exemptions.  Certain exemptions are allowed for those 
employees who fall within the category known as “White Collar” exemptions under the FLSA’s 
Section 13(a)(1).  These exemptions require that an employee meet one of the specific sets of 
criteria below: 
 



   1. Executive Exemption.  The employee must earn a salary of at 
least $455 per week and (i) have a primary duty of managing the Enterprise, department or 
subdivision; (ii) customarily and regularly direct the work of two or more employees; and (iii) 
have the authority to hire or fire employees, or at least have his or her recommendations be 
considered. 29 C.F.R. § 541.100.  Additionally, for employees who own at least a 20% equity 
interest in the business in which they work, regardless of the type of business organization, if the 
employee is actively engaged in its management, then the employee is exempt.  29 C.F.R. § 
541.101; see also U.S. Dep’t of Labor, Fact Sheet #17B: Exemption for Executive Employees 
Under the Fair Labor Standards Act (FLSA), 
 http://www.dol.gov/whd/regs/compliance/fairpay/fs17b_executive.pdf.  
 
   2. Administrative Exemption.  The employee must earn a salary of 
at least $455 per week and (i) have the primary duty of performing office or non-manual work 
that is directly related to either management policies or general business operations; and (ii) the 
employee’s primary duty includes the use of discretion and independent judgment with respect to 
significant matters.  29 C.F.R. § 541.200; see also U.S. Dep’t of Labor, Fact Sheet #17C: 
Exemption for Administrative Employees Under the Fair Labor Standards Act (FLSA), 
http://www.dol.gov/whd/regs/compliance/fairpay/fs17c_administrative.pdf. 
 
 

a. A non-exhaustive list of the types of work that are 
generally deemed to be “directly related to management or general business operations” is 
contained in 29 C.F.R. § 541.201(b).  Examples of the types of job functions that qualify for the 
administrative exemption include: accounting, budgeting, auditing, human resources, and 
marketing.  
 
   3. Professional Exemption.  The employee must earn a salary of at 
least $455 per week and have the primary duty of performing work that requires either: (i) 
advanced knowledge that is acquired by a prolonged course of specialized instruction or (ii) 
invention, imagination, originality or talent in a recognized field of artistic or creative endeavor.  
29 C.F.R. § 541.300. 
 
    a. Employees that may be included in the Professional 
Employee Exemption could be: (i) learned professionals, who perform work that requires 
advanced knowledge (29 C.F.R. § 541.301), such as in the field of science or specialized 
academic instruction; (ii) creative professionals, whose primary duty is the performance of work 
requiring invention, imagination, originality or talent in a recognized field of artistic or creative 
endeavor (29 C.F.R. § 541.302), such as music, writing, acting or graphic arts; (iii) teachers (29 
C.F.R. § 541.303); and (iv) employees who hold a valid license or certificate to practice law or 
medicine and are actually practicing (29 C.F.R. § 541.304).  Nurses also fall within the 
professional exemption if they are registered by the appropriate state examining board. 
 
   4. Computer-Related Exemption.  There is also a separate 
exemption for computer professionals.  Employers may exempt a computer-related employee if 
the employee is paid (i) the equivalent of $27.63 per hour, regardless of whether the employee is 



paid on a salary basis; or (ii) $455 per week on a salary basis.  29 U.S.C. § 213(a)(17); 29 C.F.R. 
§ 541.400.  Not everyone who works with computers meets this exemption: 
 

[To qualify, the employee’s primary duty must consist of] (1) the 
application of systems analysis techniques and procedures, including 
consulting with users, to determine hardware, software or system 
functional specifications; (2) the design development, documentation, 
analysis, creation, testing or modification of computer systems or 
programs, including prototypes, based on and related to user or system 
design specifications; (3) the design, documentation, testing, creation or 
modification of computer programs related to machine operating systems; 
or (4) a combination of the aforementioned duties, the performance of 
which requires the same level of skills.   

 
29 C.F.R. § 541.400 

 
   5. Outside Sales Employees.  Outside sales employees will be 
exempt from overtime payment requirements if (i) their primary duties are to make sales or 
obtain orders or contracts for services or for the use of facilities for which customers pay; and (ii) 
the duties are customarily and regularly performed away from the employer’s workplace.  29 
C.F.R. § 541.500. 
 
  c. Highly Compensated.  The “Highly Compensated Test” is another 
method of determining minimum wage and overtime exemptions.  This test requires that: (i) the 
employee receives a total annual compensation of at least $100,000, which must include at least 
$455 per week on a salary or fee basis; (ii) the employee must perform office or non-manual 
work; and (iii) the employee regularly performs at least one duty of an exempt executive, 
administrative or professional employee.  29 C.F.R. § 541.601.   
 
   1.  Total annual compensation includes commissions, nondiscretionary 
bonuses and other nondiscretionary compensation earned during a 52-week period.  29 C.F.R. § 
541.601(b)(1). 
 
   2. Total annual compensation does not include credit for board, 
lodging or other facilities, payments for medical or life insurance or contributions to retirement 
plans or fringe benefits.  29 C.F.R. § 541.601(b)(1); see also, elaws FLSA Overtime Security 
Advisor, http://www.dol.gov/elaws/esa/flsa/overtime/cr7.htm. 
 
   3. If an employee’s total annual compensation does not at least equal 
$100,000 by year’s end, the employer may pay the employee the difference within one month 
after the end of the year as make-up pay.  Id.  Any 52-week period will count as one year for the 
employee.  For employees that do not work the full year, the $100,000 may be pro-rated. 29 
C.F.R. § 541.601(b)(2)–(3); see also elaws FLSA Overtime Security Advisor, 
http://www.dol.gov/elaws/esa/flsa/overtime/cr7.htm. 
 



d. Motor Carrier Exemption.  The employee must be employed by a motor 
carrier or motor private carrier, and (i) have duties that affect the safety of operation of motor 
vehicles in transportation on public highways in interstate or foreign commerce, and (ii) not be 
covered by the small vehicle exception.   U.S. Dep’t of Labor, Fact Sheet #19: The Motor Carrier 
Exemption under the Fair Labor Standards Act (FLSA), 
http://www.dol.gov/whd/regs/compliance/whdfs19.pdf.  A motor carrier is defined as someone 
who provides motor vehicle transportation for compensation. 49 U.S.C. § 13102.  These 
employees fall within the jurisdiction of the Secretary of Transportation, who has the power to 
regulate the hours worked by these employees. 
 
                      e. Fee Basis.  Employers may pay administrative and professional 
employees on a fee basis, which is payment for a fixed sum agreed upon for the completion of a 
single job, regardless of the time required to complete the work.  The fee basis payment, 
however, is not offered for non-unique jobs that are repeated an indefinite number of times by an 
employee.  A fee payment will meet the minimum salary level requirement for exemption if the 
fee, based on the time the employee needed to complete the job, is equal to a rate that would total 
at least $455 per week if the employee were to work 40 hours.   29 C.F.R. § 541.605; see also 
U.S. Dep’t of Labor, Fact Sheet #17G: Salary Basis Requirement and the Part 541 Exemptions 
Under the Fair Labor Standards Act (FLSA), 
 http://www.dol.gov/whd/regs/compliance/fairpay/fs17g_salary.pdf. 
 
  f. Deductions.  An employee is not considered to be paid on a salary basis if 
salary deductions are taken for employer-caused absences or by the business operating 
requirements.  If the employee is able to work, deductions are not allowed for time when work is 
not available to the employee due to employer’s fault.       
http://www.dol.gov/elaws/esa/flsa/overtime/cr4.htm.   
 
   1. Pay deductions are allowed: (i) for employee absences of one or 
more full days for personal reasons other than sickness or disability; (ii) for absences of one or 
more days due to sickness or disability if deductions are made under “a bona fide plan, policy or 
practice of providing compensation for salary lost due to illness”; (iii) to compensate for amounts 
received for jury fees, witness fees, or military pay; (iv) for penalties imposed by the employer in 
good faith due to employee infractions of any material safety regulations; (v) for uncompensated 
suspensions made in good faith to discipline employees for infractions of workplace conduct 
rules; (vi) for pro-ration of employee’s first or last week of employment if the full week is not 
worked; or (vii) for unpaid leave taken by employee under the Family and Medical Leave Act. Id. 
 
   2. If the employer makes improper deductions inadvertently, he or 
she may reimburse the employee without violating any salary basis rule.  If the employer 
regularly makes improper deductions, however, the salary basis exemption will be lost during the 
period of improper deductions for all employees in the same job classification working for the 
same managers who were responsible for the improper deductions. Id.  
 
    a. Federal regulations provide a non-exhaustive list of factors 
to consider when determining whether an employer has an “actual practice of making improper 
deductions” resulting in loss of the salary basis exemption.  These factors include the number of 



improper deductions, the time period of the improper deductions, the number and geographic 
location of the affected employees, and whether the employer has a clearly communicated policy 
regarding improper deductions.  29 C.F.R. § 541.603.  
 
  g. Safe Harbor.  The FLSA’s “Safe Harbor” provision applies “[i]f an 
employer (1) has a clearly communicated policy prohibiting improper deductions and including a 
complaint mechanism, (2) reimburses employees for any improper deductions, and (3) makes a 
good faith commitment to comply in the future.” See U.S. Dep’t of Labor, Fact Sheet #17G: 
Salary Basis Requirement and the Part 541 Exemptions Under the Fair Labor Standards Act 
(FLSA) http://www.dol.gov/whd/regs/compliance/fairpay/fs17g_salary.pdf.  If the “Safe Harbor” 
provision applies, then the exemption will not be lost for any employees unless it is found that 
the employer willfully violates the exemption policy by continuing the improper deductions, 
even after employee complaints. Id. 
 
B. Half-Time Compensation 
 

1. Half-time compensation for overtime is used when the employee works a 
different amount of hours from week to week.  The employee receives a salary, regardless of the 
number of hours worked, plus 50% of the regular rate when the employee works more than 40 
hours.  “Since the employee has already received straight-time compensation on a salary basis 
for all hours worked, only additional half-time pay is due.” 29 C.F.R. § 778.114(b).     

 
2. Half-time payment under the fluctuating workweek method pursuant to the FLSA 

is allowed only if “the salary is sufficiently large to assure that no workweek will be worked in 
which the employee’s average hourly earnings from the salary fall below the minimum hourly 
wage rate applicable under the Act, and . . . the employee clearly understands that the salary 
covers whatever hours the job may demand in a particular workweek and the employer pays the 
salary even though the workweek is one in which a full schedule of hours is not worked.” 29 
C.F.R. § 778.114(c).     
 
 
IV. HOURS WORKED 
 
A. The FLSA requires that employers pay at least the minimum wage to all employees.  For 
any amount of time worked that is over 40 hours, the employer must pay at least one-and-one-
half times the employee’s regular pay rate for the overtime hours worked, unless the employee is 
exempt.  In order to accurately compensate the employee, employers must have the ability to 
correctly determine the number of hours worked by the employee. 
  
  1. Under the FLSA, the definition of “employ” also includes “to suffer or 
permit to work.” 29 U.S.C. § 203(g).  Therefore, an employee’s workweek will typically include 
all hours which an employee is required to be at the workplace, on duty or at a specific location 
of work.  U.S. Dep’t of Labor, Fact Sheet #22: Hours Worked Under the Fair Labor Standards 
Act (FLSA), http://www.dol.gov/WHD/regs/compliance/whdfs22.pdf.  The “‘[w]orkday,’ in 
general, means the period between the time on any particular day when such employee 



commences his/her ‘principal activity’ and the time on that day at which he/she ceases such 
principal activity or activities.” Id.   
 
   a. Hours are counted as worked when the employee cannot use the 
time effectively for his or her own purposes because the employer controls the time.  Hours are 
not counted as worked, however, when the employee has been relieved of any duty, and the time 
is sufficient for the employee to use it for personal purposes.  29 C.F.R. §§ 785.15, 785.16. 
 
  2. Also, if the employer knows or has reason to know that the employee is 
performing work, whether or not the work has been authorized or requested or the employee has 
volunteered to do the work, the hours worked may be compensable under the FLSA.  See 29 
U.S.C. §§ 203(e), 203(g). 
  
 
   a. Waiting Time.  Circumstances determine whether waiting time 
counts as hours worked.  If the employee has been appointed to wait, it is considered work time; 
however, if the employee is waiting to be engaged, then it is not considered work.  29 C.F.R. § 
785.14; U.S. Dep’t of Labor, Fact Sheet #22: Hours Worked Under the Fair Labor Standards Act 
(FLSA), http://www.dol.gov/WHD/regs/compliance/whdfs22.pdf. 
 
   b. On-Call Time.  An employee is considered to be working if he or 
she is required to remain on call on or near the employer’s premises.  The employee is not 
considered working if he or she remains at home but is on call, or is allowed to leave a message 
regarding where he or she can be reached.  Any additional restraints imposed on the employee’s 
time or freedom by the employer, however, may require compensation. 29 C.F.R. § 785.17; U.S. 
Dep’t of Labor, Fact Sheet #22: Hours Worked Under the Fair Labor Standards Act (FLSA), 
http://www.dol.gov/WHD/regs/compliance/whdfs22.pdf. 
 
   c. Rest and Meal Periods.  Rest periods that do not last more than 
20 minutes are customary and because they generally promote employee efficiency, are 
considered compensable.  29 C.F.R. § 785.18.  But, 
 

[u]nauthorized extensions of authorized work breaks need not be 
counted as hours worked when the employer has expressly and 
unambiguously communicated to the employee that the authorized 
break may only last for a specific length of time, that any extension 
of the break is contrary to the employer’s rules, and any extension 
of the break will be punished.  
 

U.S. Dep’t of Labor, Fact Sheet #22: Hours Worked Under the Fair Labor Standards Act 
(FLSA), http://www.dol.gov/WHD/regs/compliance/whdfs22.pdf.  
 

Meal periods will not be considered working time if: (i) the employee is given 30 minutes or 
more; and (ii) the employee is completely relieved of all duties. 29 C.F.R. § 785.19.  
 



   d. Sleeping Time and Other Activities.  Sleeping time is 
compensable if the employee is on duty less than 24 hours.  29 C.F.R. § 785.21.  If, however, an 
employer requires the employee to be on duty for 24 hours or more, the parties may agree to 
exclude regularly scheduled sleeping periods of eight hours or less from hours worked if the 
employer furnishes proper sleeping facilities, and the employee is able to sleep uninterrupted; no 
reduction from work hours is permitted if the employee receives less than five hours of sleep.  29 
C.F.R. § 785.22; U.S. Dep’t of Labor, Fact Sheet #22: Hours Worked Under the Fair Labor 
Standards Act (FLSA), http://www.dol.gov/WHD/regs/compliance/whdfs22.pdf. 
 
   e. Lectures, Meetings and Training Programs.  An employee’s 
attendance of any form of training program, lecture, meeting or similar activity is not considered 
working time as long as: (i) it is outside normal hours; (ii) it is voluntary; (iii) it is not job-related; 
and (iv) the employee does not do any other work for the employer while in attendance.  29 
C.F.R. § 785.27; U.S. Dep’t of Labor, Fact Sheet #22: Hours Worked Under the Fair Labor 
Standards Act (FLSA), http://www.dol.gov/WHD/regs/compliance/whdfs22.pdf.  A program 
will be considered to be directly related to an employee’s job if it assists the employee to handle 
his or her present job more efficiently.  29 C.F.R. § 785.29. 
 
   f. Travel Time.  Determining whether time spent traveling is 
considered compensable varies, depending on the travel. 
 
    1. Home to Work Travel.  Travel by the employee from 
home to work and returning to home after work at the end of the workday is not considered to be 
work time.  29 C.F.R. § 785.35.   
 
    2. Home to Work on a Special One-Day Assignment in 
Another City.  Travel time may be considered work time if an employee who normally works in 
a fixed location is required to report to work in a different city for the day.  The time spent 
traveling to and from the other city is compensable.  The time, however, that the employee 
would normally spend commuting to his or her regular worksite cannot be counted.  29 C.F.R. § 
785.37; U.S. Dep’t of Labor, Fact Sheet #22: Hours Worked under the Fair Labor Standards Act 
(FLSA), http://www.dol.gov/WHD/regs/compliance/whdfs22.pdf. 
 
    3. Travel that Is All in a Day’s Work.  This provision 
applies when travel is part of the employee’s principal activity.  Any time the employee spends 
traveling between job sites during the workday is considered work time and is compensable.  29 
C.F.R. § 785.38; U.S. Dep’t of Labor, Fact Sheet #22: Hours Worked under the Fair Labor 
Standards Act (FLSA), http://www.dol.gov/WHD/regs/compliance/whdfs22.pdf. 
 
    4. Travel Away from the Home Community.  Any travel 
that keeps the employee from his or her home overnight is considered work time.  This includes 
hours worked on regular working days during normal hours as well as any hours on nonworking 
days.  However,  time spent outside of regular working hours on a plane, train, boat, bus or 
automobile is not considered work time.  29 C.F.R. § 785.39; U.S. Dep’t of Labor, Fact Sheet 
#22: Hours Worked Under the Fair Labor Standards Act (FLSA),  
http://www.dol.gov/WHD/regs/compliance/whdfs22.pdf. 



V. RECORD KEEPING 
 
A. All covered employers have an affirmative duty to maintain accurate records.  All 
employers subject to any FLSA provision must record and retain all wage records, hours and 
other employment conditions and practices of its employees.  29 C.F.R. § 516.1.   
 
 1. Records to be Retained.  While every covered employer must preserve records 
for each of its employees who are non-exempt, there is no specific form required by the FLSA.  
The FLSA only requires records containing particular information about each employee and the 
hours worked and wages earned.   
 
  a. General Information.  These basic general record requirements include: 
 

(i) employee’s full name and social security number; (ii) address, 
including zip code; (iii) birth date, if younger than 19; (iv) sex and 
occupation; (v) time and day of week when employee’s workweek 
begins; (vi) hours worked each day; (vii) total hours worked each 
workweek; (viii) basis on which employee’s wages are paid (per 
hour/week/etc.); (ix) regular hourly pay rate; (x) total daily or 
weekly straight-time earnings; (xi) total overtime earnings for the 
workweek; (xii) all additions to or deductions from the employee’s 
wages; (xiii) total wages paid each pay period; and (xiv) date of 
payment and the pay period covered by the payment. 29 C.F.R. § 
516.2; U.S. Dep’t of Labor, Fact Sheet #21: Recordkeeping 
Requirements under the Fair Labor Standards Act (FLSA), 
http://www.dol.gov/whd/regs/compliance/whdfs21.pdf.   

 
  b. Specific Information Required.  There are specific record retention 
requirements in addition to, or in lieu of certain general information requirements for certain 
types of employees.  See 29 C.F.R. §§ 516.11 et seq.  Some examples include documentation that 
must be prepared and retained relating to the cost of furnishing board, lodging or other facilities 
to employees; for employers with tipped employees, the weekly amount of tips received, the 
amount of tip credit claimed, the hours worked as a tipped and non-tipped employee and who is a 
tipped employee; and for “white collar” exempt employees, the basis on which the employee is 
paid. 
 
 2. Length of Record Retention.  Any payroll ledgers, collective bargaining 
agreements, sales and purchase records and other similar records must be retained by employers 
for three years.  29 C.F.R. § 516.5.  Any records upon which employers base wage computations, 
such as time cards, piece work tickets, wage rate tables, records of additions to or deductions 
from wages, must be retained by the employer for two years.  29 C.F.R. § 516.6.  “All records 
shall be available for inspection and transcription by the Administrator or a duly authorized and 
designated representative.” 29 C.F.R. § 516.7; see also U.S. Dep’t of Labor, Fact Sheet #21: 
Recordkeeping Requirements under the Fair Labor Standards Act (FLSA),  
http://www.dol.gov/whd/regs/compliance/whdfs21.pdf.   
 



 3. Timekeeping.  Employers are not under any requirement to use timeclocks for 
recording the work hours of non-exempt employees.  “Any timekeeping plan will be acceptable 
as long as it is complete and accurate.” U.S. Dep’t of Labor, Fact Sheet #21: Recordkeeping 
Requirements under the Fair Labor Standards Act (FLSA),  
http://www.dol.gov/whd/regs/compliance/whdfs21.pdf; see also 29 C.F.R. § 785.48. 
 
  a. Fixed Schedules.  If an employee is on a fixed schedule that is consistent, 
employers can retain documentation demonstrating the employee’s daily and weekly hours 
schedule and indicate that the employee followed the schedule.  If there is a time variation, the 
employer is required to record the actual number of hours worked by the employee.  U.S. Dep’t 
of Labor, Fact Sheet #21: Recordkeeping Requirements under the Fair Labor Standards Act 
(FLSA), http://www.dol.gov/whd/regs/compliance/whdfs21.pdf.   
  
 
VI. ENFORCEMENT 
 
A. The Wage & Hour Division (“WHD”) of the U.S. Department of Labor enforces the 
FLSA through offices that are located across the U.S.  WHD investigates and gathers 
information on employment conditions and practices, wages, and hours to determine compliance 
with the law.  When WHD encounters FLSA violations, it may also recommend employment 
practice changes.  Wage and Hour Division, Handy Reference Guide to the Fair Labor Standards 
Act (Sept. 2010), http://www.dol.gov/whd/regs/compliance/hrg.htm.   
 
 1. Retaliation.  Employers cannot dismiss or discriminate against any employee due 
to the employee’s filing of a complaint related to the FLSA. 29 U.S.C. § 215(a)(3). 
 
 2. Violations.  Employers can be criminally prosecuted for willful violations of the 
FLSA.  Fines can reach up to $10,000 and a second conviction could result in imprisonment.  
“Employers who violate the child labor provisions of the FLSA are subject to a civil money 
penalty of up to $11,000 for each employee who was the subject of a violation.” Wage and Hour 
Division, Handy Reference Guide to the Fair Labor Standards Act (Sept. 2010), 
http://www.dol.gov/whd/regs/compliance/hrg.htm.  Any employer who deliberately or 
continually violates overtime pay or minimum wage requirements will be subject to a civil 
money penalty that can reach $1,100 for each violation.  Id.; 29 C.F.R. § 578.3. 
 
B. Recovery.  There are several methods by which an employee may recover unpaid back 
wages: (i) WHD can supervise an employer’s payment of back wages to the employee; (ii) the 
Secretary of Labor can bring a suit against an employer, requesting equal amounts for back 
wages and liquidated damages; (iii) a private suit can be brought by an employee, requesting 
equal amounts in back wages and liquidated damages, plus attorney’s costs and fees; and (iv) an 
injunction may be obtained by the Secretary of Labor to restrain anyone from violating the FLSA, 
“including the unlawful withholding of proper minimum wage and overtime pay.”  Wage and 
Hour Division, Handy Reference Guide to the Fair Labor Standards Act (revised Sept. 2010), 
http://www.dol.gov/whd/regs/compliance/hrg.htm.  In addition, an employee or group of 
employees who have won judgment against an employer may recover any wages, including 
overtime wages, by either going directly to court or seeking assistance through the Solicitor’s 



Office of the Department of Labor. 29 U.S.C. § 16(b)–(c).  Notably, any settlements and releases 
that are agreed upon privately must be approved by the Department of Labor or a court in order 
to be enforceable.   
 
C. Limitations on Employees.  If an employee has accepted any form of back wages under 
WHD’s supervision, or the Secretary of Labor has already brought suit to recover the employee’s 
wages, the employee may not bring suit against his or her employer.  Wage and Hour Division, 
Handy Reference Guide to the Fair Labor Standards Act (Sept. 2010), 
http://www.dol.gov/whd/regs/compliance/hrg.htm. 
 
D. Statute of Limitations.   The statute of limitations for the recovery of back pay is 
limited to two years, unless the employer’s actions were willful, in which case the time is 
extended to three years.  Wage and Hour Division, Handy Reference Guide to the Fair Labor 
Standards Act (Sept. 2010), http://www.dol.gov/whd/regs/compliance/hrg.htm.  
 
 
VII. CONCLUSION 
 
Even though the FLSA is one of the oldest labor laws on the books, as shown above, it still has 
great relevance in today’s workplace. 
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When should I be concerned?

• FMLA = 50 + employees

• ADA   = 15 + employees

Practice pointer: Check the numbers with 
your client. Do they qualify?

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Length of Employment
• 12 months of service, and
• Employee 1,250 hours during the 12 months preceding 

leave, and
• Employee worked within 75 miles of a worksite where at 

least 50 employees are located. 

• Practice Pointer: Don’t assume every employee is 
covered. Check the length of service
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Leave Entitlement 

• FMLA = up to 12 weeks of unpaid leave

• FMLA military leave = up to 26 weeks of 
unpaid leave

• ADA = could require additional leave if 
needed to reasonably accommodate a 
disability.

• Practice Pointer- Always consider ADA impact.

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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2009 FMLA Adjustments

• Serious Health Condition: minor tune-up
– Illness; injury or impairment; or physical or 

mental impairment; that involves:
• Inpatient Care

• Continuing Treatment by a HCP

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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FMLA: Serious Health Condition 
Defined

• Inpatient treatment

• Incapacity of three consecutive full calendar 
days with:
– Treatment 2 or more times w/in 30-days of first day of 

incapacity (extenuating)
• 1st treatment: in person w/in 7 days of incapacity

• HCP decides if 2nd visit is necessary

– One treatment plus a regimen of continuing treatment
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FMLA SHC Continued

• Chronic conditions
– Periodic visits (at least twice per year)

– Continue over extended period

– Episodic incapacity

• Permanent/Long-term: no changes.

• Practice Pointer: You will know a SHC when you see it-
but double check the definition when in doubt 

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Excluded from SHC

• Routine physicals, eye examinations, or dental examinations, and
at home treatment by itself does not qualify

• Cosmetic surgery - unless inpatient/complications

• Common cold, ear aches, upset stomach, minor ulcers, headaches 
other than migraines, routine dental or orthodontia, periodontal 
disease not covered absent complications

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Leave Requirements (cont.)

• FMLA = for an on or off the job injury or a family 
health condition, leave for employees who need 
time to fulfill military duties or to care for family 
members in the military. 

• ADA = individual’s on or off the job health 
condition
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FMLA Leave-Block or Intermittent
• Military

– Qualifying exigency due to federal call-up for 
contingency operation (S, P or C) 

– Care for covered service member with injury or illness 
(S, P, C or Next of Kin) 

• Birth or Adoption( no intermittent for birth/adopt)

• SHC of Employee

• SHC of Employee’s S, P or C

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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COMPLIANCE WITH NEW FMLA 
REGULATIONS

• Eligible employees of covered employers who have a 
qualifying event, and provide appropriate notice and 
requested certification(s) are entitled to at least 12/26 
weeks of health insurance continuation and job protected 
leave per defined twelve-month period.

• Covered employers must post appropriate notices, have 
a comprehensive leave of absence policy and develop a 
standard notice/certification procedure to ensure 
compliance.

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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New ADAAA:  “Substantially 
Limited”

• Only one “major life activity” need be limited
• Episodic impairments, or even impairments in 

remission are covered if “substantially limiting”
when active

• Substantial limitation is to be determined without 
regard to ameliorative effects of mitigating 
measures.

• Practice Pointer: These are MAJOR changes
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New “Major Life Activities” Under ADAAA

 Eating
 Sleeping
 Standing
 Lifting
 Bending
 Reading
 Concentrating
 Thinking
 Communicating

 Practice Pointer : 

 Caring for oneself
 Performing manual tasks
 Seeing
 Hearing
 Walking
 Speaking
 Breathing
 Learning
 Working

Substantial limit of one can be a 
disability
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“Major Bodily Functions” Under ADAAA

Completely new and added to definition of “major life activities”

Immune system

Normal cell growth

Digestive

Bowel

Bladder

Neurological

Practice Pointer :  

Brain

Respiratory

Circulatory

Endocrine

Reproductive

Substantial limitation affecting   
any one can be a disability

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Mitigating Measures Under ADAAA
• “Ameliorative” mitigating measures are NOT to be 

considered in determining whether an individual is 
substantially limited in a major life activity or major bodily 
function

• Minor exception for ordinary eyeglasses and contacts 
that are intended to fully correct vision.

• Practice Pointer: If eyeglasses fully correct vision, then the 
employee cannot use vision problem as a disability 
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Equal Application

FMLA and ADA apply equally 
to male and female 

employees.  

Practice Pointer: No greater rights under FMLA and 
ADA for normal pregnancies.

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Paid v. Unpaid Leave

• FMLA & ADA = An eligible employee may 
elect, or an employer may require the 
employee, to substitute any of her paid leave 
for any part of the FMLA leave.

• Practice Pointer: Employers should make this a part of your 
policies. May help to discourage abusive FMLA or sick leave.
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Disability Leave v. FMLA Leave

• Where disability leave of an employee, 
under a company’s policy, also qualifies as 
FMLA leave for a serious health condition, 
the employer can designate the leave as 
FMLA leave and count it as running 
concurrently with the disability leave.
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Interplay between FMLA Leave & 
Workers’ Compensation 

• Either the employer or employee may choose to 
have the 12 weeks of FMLA leave run 
concurrent with a workers’ compensation 
absence.

• However, if such a designation occurs and the 
employee is certified by the workers’ comp 
health care provider to return to “light duty,” the 
employee may choose to decline the employer’s 
offer of a “light duty” job.  

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP

FOX, WACKEEN, DUNGEY
BEARD, SOBEL, BUSH
& McCLUSKEY, L.L.P.

Workers’ Comp & FMLA Leave (cont.)

Thereafter, the employee may lose his 
right to workers’ compensation benefits, 
but will still be entitled to remain on FMLA 
leave until the 12 week entitlement is 
exhausted.

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Avoiding Discrimination 
on leave

Transitional Duty Policies:

Advisory opinions from the DOL and EEOC 
guidance suggest that if you offer transitional 
duty work to employees who have on-the-job 
injuries then you should also offer such work 
to employees who have other injuries or 
conditions.
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Medical Documents
• FMLA = Generally, Employer cannot request 

additional information from the employee’s health 
care provider if the employee submits a completed
certification form signed by the health care provider. 

• ADA = the same privilege is present.

Practice Pointer: Documentation is frequently sloppy and 
incomplete. Check and reject.

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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FMLA Certification Process
• Employers can require with Notice Forms:

– SHC of employee form
– SHC of family member form
– Illness/injury of service member form

• Employer must provide employee with certification form 
at same time as Eligibility Notice (w/in 5 days of 
employee’s notice)

• Employee has 15 days to return 
• HCP no longer checks box – employer must 

determine if SHC by information on form!!!!!!!!!

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Employee Certification, continued

• Return a “complete and sufficient” certification (but employer cannot 
reject if no diagnosis listed)

• “Incomplete” - applicable entry not filled
• “Insufficient” – complete, but info is “vague, ambiguous or non-

responsive”
• Must notify in writing if not complete or sufficient and provide 7 days 

to cure
• If not returned – no leave if employee advised of consequences for 

not returning in notice forms.
• May require one per leave year per event if condition lasts beyond a 

single leave year
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FMLA Certification, continued

• If complete and sufficient, after opportunity to cure, 
company can contact HCP to authenticate or clarify but 
not seek additional information
– Must use a HCP, HR, Leave Administrator or management 

official (not direct supervisor)

– HCP must have HIPAA release

– Authenticate: verify completion by HCP

– Clarify: understand handwriting or understand meaning of a 
response

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Certification,  continued

• 2ND/3RD Opinions – Company pays- 3rd opinion binding
• Recertification

– Every 30 days and in conjunction with an absence
– If condition certified more than 30 days, can recertify at earlier of

duration specified or every six months
– Can obtain recertification in less than 30 days if:

• Requested extension
• Circumstances described changed (e.g. longer or more frequent 

absences)
• Info casting doubt on need for leave

– Must return w/in 15 days of request
– No 2nd/3rd opinion

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Health Insurance Premiums

• Insurance coverage must be continued on the 
same terms as if the employee is continuously 
employed. The employer may require the 
employee on unpaid FMLA leave to pay 
appropriate share of the premiums. If FMLA time 
is paid then premiums would be deducted.

• ADA would be governed by the same as above.
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Return-to-Work Issues

• FMLA reinstatement rights and duty to  
accommodate 
– Right to be reinstated to the same or equivalent 

position

– If employee can’t perform an essential function of the 
job after leave ends, the employee is not entitled to 
accommodation.

Practice Pointer: Consider ADA- is employee disabled? May 
require reasonable accommodation.
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Return-to-Work Issues

• ADA reinstatement rights and 
accommodation
– Employee must be returned to same job unless it 

creates an undue hardship to keep job open
– If keeping job open creates undue hardship, 

employee must be transferred to an equivalent 
position if one is available

– If not, employee must be transferred to a lesser 
position if one is available

Practice Pointer- Undue Hardship is difficult to prove

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Return-to-Work Issues
• FMLA fitness-for-duty examination

– Ok, but must be a uniformly-applied policy or practice

– Must be job-related and consistent with business 
necessity

– Certification need only be a simple statement of an 
employee’s ability to return to work

– Must notify at time of leave and provide description of 
essential functions
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Return-to-Work Issues

• ADA fitness-for-duty examinations
– May only be requested if employer has a reasonable 

belief that an employee’s present ability to perform 
essential job functions is impaired

– Any examination must be limited in scope to what is 
needed to make an assessment of the employee’s 
ability to work

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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FMLA Fitness For Duty
- Light Duty -

• Light duty may be offered- not generally required

• Right to job restoration is “on hold” during light duty

• End of voluntary light duty, restoration rights:

– Position the employee held at the time the 
employee’s FMLA leave or

– May use the remainder of FMLA leave

Practice Pointer: Light duty may save $ and benefit employer

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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FMLA 
- Reinstatement -

• Same or equivalent position: 
– Reinstated to the same or equivalent position 
– With equivalent pay and benefits 

• Qualifications:  
– An employee must be given a “reasonable opportunity” to fulfill 

the qualifications of a job upon return to work

• Right to reinstatement:
– No greater right to reinstatement than would exist if the 

employee had been continuously employed
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Return from Leave

Certification
• New rule:  

– Ability to perform essential functions of the job 
– Employer may contact medical provider for 

authentication or clarification

• Limits of certification:  
– Only regarding the particular health condition that 

caused the employee’s need for FMLA leave

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Return from Leave

• Restoration:
– May delay restoration until fitness-for-duty certification 
– Employer must provide advance notice that a 

certification will be required

Practice pointer: Make sure company has, and is using, the 
correct forms and notices. See D.O.L. website 
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Unlawful Discharge/Discrimination

• Under the FMLA it is unlawful for an employer to 
discharge or discriminate against an individual because 
the individual:
– Filed a charge or related action 
– Gave or is about to give information in connection 

with any inquiry or proceeding 
– Testified or is about to testify in any inquiry or 

proceeding relating to any right provided 
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Terminations

• The same is true for ADA covered 
employees who are disabled but can still 
perform the essential functions of their job.

Practice Pointer: Under recent U.S. Supreme Court opinion “filed”
a complaint may include and internal, oral complaint to the 
company.
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Military Employees Under FMLA
Covered Employees

• Employee’s spouse, child or parent (“covered military 
member”) 
– On “covered active duty” or 
– Called to active duty in support of a contingency operation or 

foreign deployment

• Includes 
– National Guard 
– Reservists 
– Retired military (regular Armed Forces or reserves) 
– Now includes current members of regular Armed Forces or State 

calls to active duty

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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What is a “Qualifying Exigency?”

• Short-notice deployment (7 days’ notice or less)
• Military events and related activities (ceremonies, 

briefings, etc.)
• Childcare and school activities
• Financial and legal arrangements
• Counseling
• “R&R”
• Post-deployment activities, including funeral-related 

matters
• Other events agreed to by employer/employee
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Qualifying Exigency
- Details

• “Qualifying exigency” leave counts against employee’s 
regular 12-week total

• Employer may request documentation of qualifying 
exigency

• Military orders will normally state whether service is in 
support of contingency operation

• Intermittent or reduced scheduled leave is generally 
available
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Military Caregiver Leave
• 26 weeks per 12-month period

• Additional 26-week leaves in other 12-month periods are 
allowed for

– Serious injury or illness of a different covered service member

– Subsequent injury or illness of same covered service member

– Leave available for up to 5 years after a veteran leaves the 
service if he/she develops a service related injury/illness

Fox, Wackeen, Dungey, Beard, Sobel, Bush & McCluskey, LLP
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Who is Entitled to This Leave?
• Spouse, child, parent, or next of kin of covered service 

member

– “Son or daughter,” as with Qualifying Exigency leave, does not 
require that the child be “incapable of self-care” if 18 or older

– “Parent” does not include in-laws

– Next of Kin: Nearest blood relative other than spouse [sic], 
parent, or child
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Designation of Military Caregiver Leave

• If leave qualifies both for military caregiver 
leave and “normal” FMLA leave, employer 
must designate military caregiver leave 
first

• Employer cannot count the same leave 
against 26-week allotment and 12-week 
allotment
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Final Practice Pointer: Always consider FMLA, ADA and Worker’s 
Compensation laws together when evaluating a medical leave 

issue.

Thank you - Robert L. Kilbride Esq. (772) 287-4444 

QUESTIONS?
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SELECTED TOPICS IN FLORIDA EMPLOYMENT LAW 

By 
Robert C. Leitner, Esq. 

K&L Gates LLP 
Miami 

I. Introductory Comments: 

A. Florida is not a state with an enormous amount of state-specific employment law, 
as compared to jurisdictions like California or Puerto Rico. 

1. Ex.—Little in the way of wage and hour law; thus Fair Labor Standards 
Act (“FLSA”), 29 U.S.C. § 201 et seq., generally governs. 

2. Ex.—Florida’s anti-discrimination scheme, the Florida Civil Rights Act 
(“FCRA”), Fla. Stat. § 760.01 et seq., looks to the caselaw interpreting the 
federal anti-discrimination laws. 

B. Thus, any Florida employment lawyer must be fully fluent with the United States 
Supreme Court, 11th Circuit and Florida district court caselaw on employment 
law issues. 

C. To the extent there is Florida-specific employment law, however, Florida 
employment lawyers must understand how the Florida law operates and, if 
applicable, how it differs from federal employment law. 

II. Florida Gun Law: 

A. One of the more significant recent pieces of Florida employment legislation is the 
Preservation and Protection of the Right to Keep and Bear Arms in Motor 
Vehicles Act of 2008 (Florida Gun Law), Fl. Stat. §790.251. 

B. The Florida Gun Law became effective July 1, 2008.  In broad terms, the law, as 
written, allows employees, customers and invitees to bring legally owned firearms 
to a public and private employer’s place of business, as long as the firearms are 
locked in their cars in the employer’s parking lot.  In other words, the Florida Gun 
Law applies to people with concealed weapons permits. 

1. EMPLOYMENT PROVISIONS: 

a. An employer cannot condition employment upon an agreement 
that prohibits an employee from keeping a legally owned firearm 
locked inside the employee’s car parked in the employer’s lot. 



b. An employer may not prevent an employee from entering the 
parking lot of the employer’s place of business because the 
employee has a legally owned firearm in his car. 

c. An employer may not terminate or discriminate against an 
employee for keeping a gun or using a gun in self-defense, as long 
as the gun is never exhibited on company property for unlawful 
purposes. 

d. Employers are immune from civil liability based on actions taken 
in compliance with the new law.  Likewise, an employer has no 
duty of care relating to the actions prohibited under the law. 

2. EXEMPTIONS FROM THE FLORIDA GUN LAW: 

a. School property. 

b. Correctional institutions. 

c. Any property where a nuclear powered electricity generation 
facility is located. 

d. Property upon which substantial activities involving national 
defense, aerospace or homeland security are conducted. 

e. Property upon which the primary business conducted is the 
manufacture, use, storage, or transportation of combustible or 
explosive material regulated by state or federal laws. 

f. Property owned or leased by an employer who has obtained a 
permit under 18 U.S.C. §842 to engage in the business of 
importing, manufacturing or dealing in explosive materials on such 
property. 

g. A motor vehicle owned, leased or rented by an employer. 

h. Any property upon which the possession of a firearm is prohibited 
under federal law. 

3. IMPORTANT DEFINITIONS: 

a. Employee: any person who works for salary, wages or other 
remuneration; an independent contractor, volunteer, intern, and 
who possesses a valid license pursuant to §790.06 (license to carry 
a concealed weapon). 

b. Employer: any business that is a sole proprietorship, partnership, 
corporation, limited liability company, professional association, 



cooperative, joint venture, trust, firm, institution or association, or 
public-sector entity, that has employees. 

c. Firearm: ammunition and accoutrements attendant to the lawful 
possession and use of a firearm. 

4. REACTION FROM BUSINESSES: 

a. At least four Florida businesses, Walt Disney Company, NBC 
Universal’s Universal Studios in Orlando, Jacksonville Electric 
Authority and Georgia Pacific LLC, have claimed exemptions to 
the new claim and instituted a gun-free workplace. 

5. CASES: 

a. Sotomayor v. Walt Disney World, Co., 08-CA-0016442-O (Fla. 
Cir. Ct.) 

i. A former Disney security guard sued the company in the 
Ninth Judicial Circuit for Orange County, Florida, because 
he was fired after taking his handgun to work. 

ii. Disney claimed that it was exempt from the gun law 
because it has a federal permit to use, store or transport 
combustible or explosive materials.  Disney has the federal 
permit for its nightly firework shows. 

iii. The case was ultimately dismissed. 

b. Florida Retail Federation, Inc. v. Attorney General of Florida, 576 
F. Supp. 2d 1301 (N.D. Fla. 2008) 

i. The Florida Retail Federation, Inc. moved for a preliminary 
injunction to prevent the gun law from taking effect. 

ii. The court upheld provisions of the statute that allows 
employees who legally own firearms to keep the firearms 
locked in their car in their employer’s parking lot. 

iii. However, the court enjoined the Attorney General from 
enforcing the provisions of the law that allowed customers 
to keep their guns locked in their cars while shopping.  The 
court then ultimately converted the preliminary injunction 
into a permanent injunction. 



c. Bruley v. Village Green Management Co., 592 F.Supp.2d 1381 
(M.D. Fla. 2009) 

i. Leasing agent brought action against apartment community 
management company alleging wrongful discharge in 
violation of his right to bear arms in self-defense.   

ii. Agent heard an argument in the apartment complex along 
with a cry for help and someone saying “I’ve been shot.”   
He carried his shotgun across the complex to help the 
victim.  He was later terminated in part for having a firearm 
on the property.  

iii. Court held Florida Gun Law was inapplicable to his case 
because: (1) the agent carried his firearm across the 
property, rather than storing it in his car; and (2) the law 
did not apply retroactively.  

III. Wage Issues 

A. Florida Minimum Wage 

1. Voters amended the Florida Constitution in 2004 to add a provision for a 
state minimum wage.  See Fla. Constitution, Article X, § 24. 

2. The Minimum Wage Amendment has resulted in a Florida minimum wage 
in Florida higher than the federal minimum wage; as in any state with a 
minimum wage in addition to the federal minimum wage, Florida 
employers must pay the higher of the two wages. 

3. The minimum wage is raised annually based on a formula to adjust for 
inflation; on July 1, 2011, it increased to $7.31 per hour for non-tipped 
hourly employees. 

4. On July 24, 2009, the federal minimum wage rose to $7.25 per hour for 
non-tipped employees, which at the time was higher than the Florida 
minimum wage, such that Florida employers needed to pay the higher 
federal wage.  Now that the Florida minimum wage is again higher than 
the federal minimum wage, Florida employers again are responsible to pay 
the higher Florida minimum wage. 

B. What is a “Wage”? 

1. Section 448.08 of the Florida Statutes states: 

The court may award to the prevailing party in an action for unpaid 
wages costs of the action and a reasonable attorney’s fee. 



2. Regardless of whether an employee has an employment contract, 448.08 
allows for recovery of fees and costs, independent of any contractual fee-
shifting provision. 

3. Strasser v. City of Jacksonville, 655 So. 2d 234 (1st DCA 1995), 
interpreted Section 448.08 and held that leave credits were considered part 
of wages. 

4. Accordingly, vacation/paid time-off policies should be closely inspected. 

a. Employers in Florida should not have “use it or lose it” policies; 
they should not take away accrued, unused vacation days from 
employees. 

b. To avoid employees accruing excessive banks of vacation days, 
employers should: 

i. Pay out accrued, unused vacation days at the end of each 
year; OR 

ii. Allow carry-over of accrued, unused vacation days but cap 
accrual of new vacation days so that a maximum number is 
never exceeded. 

c. Even if an employer has allowed full carry-over in the past, there is 
no legal concern in modifying the policy as to prospective vacation 
days that have not yet accrued. 

IV. Florida Law on Restrictive Employment Covenants (Non-Competes, Non-Solicits, 
Non-Disclosures of Confidential Information) 

A. Unlike other areas of employment law, Florida has a well-developed statutory 
scheme to address restrictive employment covenants. 

B. Restrictive employment covenants are contractual restrictions that operate against 
the common law prohibition on employment contracts that restrain trade or limit 
free competition. 

C. Restrictive employment covenants enacted prior to 1996 are governed by the 
terms of Section 542.33 of the Florida Statutes, while restrictive employment 
covenants enacted after 1996 are governed by Section 542.35. 

D. Section 542.35 is not radically different from Section 542.33; it is more detailed 
in its requirements and since, in 2009, it can be assumed that most restrictive 
employment covenants are likely to be post-1996 covenants, this section will 
concern itself with Section 545.35.  Bear in mind that, if faced with a pre-1996 
restrictive employment covenant, a lawyer must apply Section 542.33 to the 
covenant. 



E. There are three main kinds of restrictive employment covenants: 

1. Non-compete provisions: these limit an employee’s ability to compete 
against his or her employer, typically while the employee is employed and 
for a period of time after employment ends and in a specifically-defined 
geographic area. 

2. Non-solicit provisions: these limit an employee’s ability to solicit 
customers of his or her former employer after employment ends, again for 
a specific period of time and in a specific geographic area, and also may 
limit a former employee’s ability to solicit others employees to join 
him/her in the new employment. 

3. Non-disclosure provisions: these prevent an employee from disclosing 
trade secrets or other confidential business information (e.g., customer 
lists, financial data, marketing strategies) at any time, during and after 
employment, without the permission of the employer; unlike the first two 
kinds of restrictive employment covenants, under the right factual 
circumstances, it is possible for a non-disclosure provision to last for an 
indefinite amount of time. 

F. Basic Requirements for Restrictive Employment Covenants to be Effective 

1. The covenant(s) must be in a writing signed by the employee against 
whom the employer seeks to enforce the covenant(s). See 542.35(1)(a), 
Fla. Stat. 

2. The employer must be able to articulate the existence of a “legitimate 
business interest” that the covenant(s) is/are designed to protect.  Section 
542.35(1)(b) provides the following, non-exclusive list of examples of 
legitimate business interests: 

a. Trade secrets (as defined by Fla. Stat. 688.002(4); 

b. valuable confidential business information that does not constitute 
a trade secret; 

c. substantial relationships with specific existing or prospective 
customers, patients or clients; 

d. customer, patient or client goodwill; and 

e. extraordinary or specialized training. 

3. If an employer establishes one or more legitimate business interests, the 
employer also has to establish that the scope of the restrictive covenant(s) 
is/are reasonable.  See 542.35(1)(c). 



4. So long as a legitimate business interest is shown, a court should not 
outright reject a restrictive covenant, but it may modify the covenant (i.e., 
“blue pencil”) if it views the covenant as overly broad or excessive.  See 
id..  A court typically will only toss out a restrictive covenant if it feels 
there is no legitimate business interest being protected. 

5. Section 542.35(1)(d) sets forth certain presumptions regarding the 
temporal scope of restrictive covenants. 

a. For example, if the restrictive covenant is associated with the sale 
of a business, a period of three or less years is presumed 
reasonable, while a term of seven or more years is presumed 
unreasonable. 

b. In most cases involving employees, a term of six months or less is 
presumed reasonable while a term of two years or more is 
presumed unreasonable. 

c. As with most presumptions, it is possible to challenge these 
statutory presumptions based on the unique facts of a case. 

6. The statutory scheme does not address geographic scope specifically; a 
good rule of thumb is that the geographic should bear some resemblance 
to the scope of the employee’s employment.  For example, if an employee 
had a sales territory of Broward County, a non-compete provision limited 
to Broward County would likely be reasonable, while a statewide 
limitation might be unreasonable. 

G. Other Considerations 

1. Restrictive employment covenants can generally be enacted at any point in 
an employee’s employment, not just at the outset.  See Open Magnetic 
Imaging, Inc. v. Nieves-Garcia, 826 So. 2d 415 (Fla. 3d DCA 2002). 

a. This is so because the promise of continued employment provides 
sufficient consideration for the covenant. 

b. It is also possible to enter into a restrictive employment covenant 
for the first-time as part of a termination agreement.  See Kroner v. 
Singer Asset Finance Co., L.L.C., 814 So. 2d 454 (Fla. 4th DCA 
2001). 

2. While an employee can attempt to argue that a restrictive covenant 
violates public policy, this is a tough argument.  Pursuant to Section 
542.35(i), a court can only invalidate a restrictive covenant on public 
policy grounds if it finds that the public policy concerns “substantially 
outweigh” the legitimate business interests of the employer. 



3. A court may NOT consider the economic harm an employee might suffer 
if it enforces a restrictive covenant when ruling on whether to enforce the 
covenant.  See Section 542.35(g), Fla. Stat. 

4. In a temporary injunction proceeding to enforce a restrictive covenant, 
Section 542.35(j) creates a presumption that irreparable injury has 
occurred when a breach of a restrictive covenant is established. 

5. In order to establish a legitimate business relationship based on 
relationships with specific customers or prospective customers, an 
employer does NOT need to demonstrate that the specific employee had 
the relationship with the customer; it is sufficient to show that the business 
as a whole had the relationship with the customer.  See Milner Voice & 
Data, Inc. v. Tassy, 377 F. Supp. 2d 1209 (S.D. Fla. 2005). 

6. Even if an agreement with restrictive covenants does not have an 
attorney’s fees provision, the statute provides for an award of prevailing 
party attorney’s fees in an action to enforce or challenge a Florida 
restrictive employment covenant.  See Section 542.35(k), Fla. Stat. 

H. Enforcement Issues 

1. Upon learning that a former employee may be violating a restrictive 
covenant, an employer should take prompt attention. 

2. The employer should begin by sending a cease and desist letter to the 
employee and new employer. 

3. If this produces no result, employer should, in most cases, file a complaint 
for injunctive relief and a motion for a temporary restraining order. 

a. If the employer fails to seek enforcement repeatedly, this may 
allow the argument that the employer is estopped from seeking 
enforcement in the future, but this is not a particularly strong 
argument.  See, e.g., Minnesota Mining & Manufacturing Co. v. 
Kirkevold, 87 F.R.D. 324 (D. Minn. 1980). 

b. Generally, a complaint will seek injunctive relief because of how 
difficult it is to quantify damages.  See Corporate Mgmt. Advisors, 
Inc. v. Boghos, 756 So. 2d 246 (Fla. 5th DCA 2000). 

4. In order to obtain preliminary injunctive relief, a party must show: 

a. a substantial threat of irreparable harm; 

b. a substantial likelihood of success on the merits; 

c. that its own injury outweighs the injury of the non-movant; and; 



d. that the injunction would not disserve the public interest.  See 
Colucci v. Kar Kare Auto. Group, Inc., 918 So. 2d 431 (Fla. 4th 
DCA 2006). 

5. While most litigation over restrictive covenants concludes at the 
preliminary injunction stage, it is possible that a case may proceed to a full 
trial.  It is more common that the parties settle at some stage in the 
process, however. 

V. Florida Unemployment Law 

A. Florida’s unemployment scheme is governed by the Unemployment 
Compensation Law (Fla. Stat. § 443.011 et seq.).  The scheme was dramatically 
revamped in 2011.  Major changes include: 

1. Shorter duration of benefits; 

2. More burden on claimant to document search for work; 

3. Easier for employer to claim employee terminated for misconduct. 

B. The scheme is “…liberally construed to accomplish its purpose to promote 
employment security by increasing opportunities for reemployment and to 
provide, through the accumulation of reserves, for the payment of compensation 
to individuals with respect to their unemployment,” Fla. Stat., § 443.031. 

C. Effective July 1, 2011, Florida’s Agency for Workforce Innovation (AWI’s) 
duties related to unemployment benefits were transferred to the Department of 
Economic Opportunity.  2011 Fla. Laws 142. 

D. Overview of Process: 

1. Employee is terminated; 

2. Employee applies to for unemployment benefits; 

3. Agency requests information about the employment and separation from 
the employee and the employer; 

4. Agency makes an initial determination on benefits claim; and 

5. Either party can then appeal this initial determination. 

E. To qualify for benefits, an employee: 

1. must have earned sufficient wages (the employee must have earned at 
least 1.5 times the earnings of the high quarter of the “base period,” which 
is the first four quarters of the five completed quarters prior to filing the 



unemployment claim; the employee also must have earned at least $3,400 
in the base period).  See Fla. Stat., §§ 443.036(7); 443.091(1)(g). 

2. must be physically able to work, “available” to work and looking for work 

a. “Available to work” means actively seeking and being ready and 
willing to accept suitable work.  See Fla. Stat., § 443.036(6). 

b. Effective Aug. 1, 2011 – claimant must register with the state and 
participate in an initial skills review.  “Initial skills review” means 
an online education or training program that is approved by the 
Agency for Workforce Innovation and designed to measure an 
individual’s mastery level of workplace skills.  See Fla. Stat., 
§ 443.036(26). 

c. Work Search – effective August 1, 2011, the claimant must make 
contact with five (5) prospective employers on a weekly basis and 
provide this information via the Internet during bi-weekly 
certifications for benefits.  If the individual is unable to make five 
employer contacts in a week, meeting with a representative at the 
One-Stop Career Center for reemployment services may satisfy the 
requirement.  

3. must have become unemployed through no fault of his/her own. 

a. An employee is unemployed through no fault of his/her own unless 

i. s/he was discharged for misconduct “irrespective of 
whether the misconduct occurs at the workplace or during 
working hours,” Fla. Stat., § 443.036(31).  The 2011 
change included the fact that behavior “off the clock” can 
constitute misconduct. 

(a) Misconduct must be more than ordinary negligence 
on isolated occasions.  See Gerhart v. Florida 
Unemployment Appeals Com’n, 694 So. 2d 880 
(Fla. 2d DCA 1997). 

(b) Misconduct is more than inefficiency, 
unsatisfactory conduct, inadvertence or good-faith 
errors in judgment or discretion.  See Vilar v. 
Unemployment Appeals Com’n, 889 So. 2d 933 
(Fla. 2d DCA 2004). 

(c) Excessive absenteeism will count; one unexcused 
absence will not.  See Byrum v. Unemployment 
Appeals Com’n, 920 So. 2d 184 (Fla. 2d DCA 
2006); Fla. Stat., § 443.036(31)(c). (“Chronic 



absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more 
unapproved absences following a written reprimand 
or warning relating to more than one unapproved 
absence.”)  This quoted language is part of the 2011 
change. 

(d) “A violation of an employer’s rule, unless the 
claimant can demonstrate that: (1.) He or she did 
not know, and could not reasonably know, of the 
rule’s requirements; (2.) The rule is not lawful or 
not reasonably related to the job environment and 
performance; or (3.) The rule is not fairly or 
consistently enforced.”  Fla. Stat., § 443.036(31)(e).  
This is new language added to the statute as a result 
of the 2011 amendment. 

(e) Repeated violations of specific policies after 
warnings will count.  See Vilar. 

(f) Isolated profanity will not constitute misconduct.  
See Benitez v. Girlfriday, Inc., 609 So. 2d 665 (Fla. 
3d DCA 1992). 

ii. s/he voluntarily resigned absent good cause attributable to 
the employer. 

(a) “Good cause” means a reason that reasonable 
people would deem valid and not indicative of an 
unwillingness to work.  See Schenck v. State, 
Unemployment Appeals Com’n, 868 So. 2d 1239 
(Fla. 4th DCA 2004). 

iii. s/he failed to accept suitable work. 

F. Benefits are chargeable to an employer if the employee is eligible based on wages 
paid to an employee during the base period. 

1. If the employee had more than one employer during the base period, each 
employer is responsible for unemployment based on its proportion of the 
total wages paid to the employee. 

G. Appeals 

1. The initial determination can be appealed to the agency’s Office of 
Appeals, then to the Unemployment Appeals Commission and ultimately 
to a district court of appeal 



2. An appeal is a formal, recorded procedure: 

a. Witnesses are sworn in; 

b. Hearing officer leads questioning; 

c. Parties may cross-examine; and 

d. Documentation can be introduced as evidence. 

H. Duration of Benefits 

1. Currently Florida provides for a maximum of 26 weeks of unemployment 
benefits.   

2. This scheme will change as of January 1, 2012.  For all claims filed as of 
that date, the duration of benefits adjusts from the current maximum of 26 
weeks to a range of 12 to 23 weeks, based upon the average 
unemployment rate in Florida for the third calendar quarter of the previous 
year.  See Fla. Stat., § 443.111(5)(c)(as amended): 

a. Twelve weeks of unemployment will be provided if Florida’s 
average unemployment rate is at or below 5%. 

b. An additional week in addition to the 12 weeks for each 0.5% 
increment in Florida’s average unemployment rate above 5%. 

c. Up to a maximum of 23 weeks if Florida’s average unemployment 
rate equals or exceeds 10.5%. 
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